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A large part of our law deals with business problems. Its purpose, and 
its just standard of criticism, can only be the economic welfare of the so- 
ciety whose law it is. Lawyers who care about the results of the rules 
which they administer must at a thousand points decide what constitutes 
the welfare of the economy that those rules govern and which of the com- 
peting rules promotes that welfare. 

But when lawyers set out to be amateur economists they meet at once 
two major troubles—the disagreement of the learned and the unreality of 
so much economic writing. Neither should surprise us, for we are accus- 
tomed to the same phenomena in our own field. But they do force us to 
select among economists and between conflicting economic doctrines. 

To come down to particulars, what is the function of saving in the 
American economy in 1935? Who makes monetary savings? What do 
they make them for? How do such savings get translated into demand for 
materials and labor? Do they all get so translated? If not, what happens 
to the balance? Is the country already overbuilt, and is further saving 
and investment undesirable? Or does the attainment of a reasonable 
standard of living still require that we devote substantial portions of our 
annual supply of commodities and labor to the creation of additional pro- 
ductive plant? Have we in past prosperous years used the existing plant 
to its capacity? If not, why not? Might the existing plant be used more 
fully if the income resulting from its use were distributed in other ways? 


* “The Distribution of Wealth and Income in Relation to Economic Progress,” Brookings 
Institution (1934-1935). The four divisions of the study under this general title are as follows: 
Edwin G. Nourse and associates, America’s Capacity to Produce (1934); Maurice Leven, Har- 
old G. Moulton, and Clark Warburton, America’s Capacity to Consume (1934); Harold G. 
Moulton, The Formation of Capital (1935); same author, Income and Economic Progress 
(1935). 
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And might such fuller use show up more obsolescence, and disclose the 
need of new construction? Can consumption and new capital investment 
both expand at once, or is it inescapable that we go hungry first, in order 
to build bakeries before we eat? Have we built anything important dur- 
ing the recent hungry period? Was everyone reasonably well fed during 
the “new era’ of the ’20s? “Is there adequate reason to suppose that the 
economic activities of our people could be organized on a sustained level 
which would permit ample food, adequate clothing, comfortable housing, 
and a reasonable minimum of education and recreation for all members 
of society? If so, what is the type of economic organization and, more 
particularly, what are the ways of conducting the affairs of an economic 
society so organized which would assure the attaining of such a perma- 
nent high standard of material well being?”* These are, as the French say, 
major words. 

Upon the answers to these questions may depend the constitutional 
validity, and will certainly depend the legislative wisdom, of many stat- 
utes and more bills. But when hopeful lawyers turn for answers to the ex- 
perts in the field we find almost as many answers as economists, and we 
find the answers vitiated, often, by unprovable assumptions as to how 
people act in given situations—assumptions some of which are contra- 
dicted by the actual business behaviour that we meet in practice. All we 
can do is to try to reach our own conclusions, hoping meanwhile for more 
light from those who know the most about the subject. 

To one in such a state of mind the publication of the Brookings Institu- 
tion’s series of studies on the general problem is important. Here is, for 
three volumes, a study starting with observable phenomena, containing 
an integrated development of theory, and reaching conclusions consistent 
with each other and with the underlying facts. If the recommendations 
of the final volume seem at some points inconsistent with the findings of 
the other three, the materials at least are here by which they can be 
judged. 

I 

The first volume of the Brookings’ study? deals with the plant itself. 
It seeks chiefly the answers to three questions: (1) Has plant capacity in 
the United States, in the period 1900-1930, shown a tendency to accumu- 
late so fast as to outrun opportunity for its productive use? (2) Was full 
productive capacity utilized in the peak year 1929, and if not how much 
latent productivity was available unused? (3) Was there any unutilized 

* Nourse and associates, America’s Capacity to Produce 2 (1934). 


2 Nourse and associates, ibid. 
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labor in 1929, and if so was it adequate to man the unutilized plant and 
bring it to full production? 

These questions are approached only partly on an engineering basis. 
The study resolutely declines to base its estimates on new technologies, on 
a different economic order, or even on the adoption in all plants of the 
methods and equipment of the most efficient. The figures are based 
squarely on the actual plant as it existed in 1929, with the then existing 
business methods, labor force (including hours and holidays), and tech- 
niques of production, including failures of machinery, shutdowns for re- 
pairs, and seasonality of operations. The question put is simply what 
that plant upon that basis could be expected to produce, not in short 
spurts, but continuously, if the demands of the market should be such as 
to call forth its full capacity.* 

Capacity has to be studied industry by industry. There is always, there- 
fore, danger of enthusiastic figures resulting from the failure to appreciate 
some bottle-neck resulting from conditions in some other line. If we wish 
to double the production of canned peas, we need only run the canneries 
twenty days instead of ten. But it is not so easy to spread out the dates of 
local harvest. Nor, in other lines, can we assume two shifts instead of one, 
unless we are certain that operatives are available without embarrassing 
some other industry. The present survey makes a careful effort to ascer- 
tain these bottle-necks, and to limit all its estimates to “practical, sus- 
tained simultaneous operation.” 

The industries studied in the survey divide into three groups. First 
come the raw materials, under which the chapter heads are Agriculture, 
Coal and Coke, Petroleum (and its main products), Copper and other 
Non-Ferrous Metals, and Cement and other Earth Materials. A con- 
spicuous but wholly justified omission is iron ore, because the bottle-neck 
in iron and steel is clearly not the mines. After raw materials come the 
group of fabricating industries. Here we meet first Food Products (meat 
packing, the dairy industry, fruit and vegetable canning, beet sugar, and 
flour), Textiles and Clothing (cotton goods, woolens and worsteds, silk 
and rayon, knit goods, clothing, and boots and shoes), then Automobiles 
and Tires, Paper Making, Printing, Publishing, Iron and Steel (pig iron, 
steel, rolled products, tin plate, terneplate, and wire), and Other Manu- 
factures (locomotives, textile machinery, machine tools, building mate- 
rials, and chemicals). Finally come Services, including electric power, 
transportation (railroads, waterways, highways, and pipe lines), mer- 


3 Nourse and associates, id., at 21-28, 120-127, 170-176, 177-186, etc. 





176 THE UNIVERSITY OF CHICAGO LAW REVIEW 


chandising (including storage, etc.), money and credit, and the labor 
force. 

The book will stand extended study. It is of course impossible to re- 
produce its data and methods here.‘ All that can be said now is that the 
promises of the introduction as to method are fully carried out in the de- 
tailed discussion of particular industries. The resulting estimates show 
percentages of “practical capacity” utilized (in 1925-1929) running all 
the way from forty in the case of locomotives to ninety-seven for full 
fashioned hosiery. The very difficult task of putting these diverse results 
together into a composite picture is performed in the last chapter,’ and the 
whole tested against the wartime efforts to increase production. The 
main findings can be summarized as follows: 

1. Except in transportation, the percentage of our plant unutilized did 
not increase substantially between 1900 and 1929. There were particular 
instances of overbuilding, and others of sudden obsolescence and reduced 
demand, but on the whole the plant was as well utilized in 1929 as thirty 
years before.° 

2. There was substantial unused plant capacity in the peak year, 1929. 
The slack was sufficient to produce in that year 19 per cent more goods 
and services than were in fact produced, without new technologies or 
methods, and on a basis of “‘practical, sustained, simultaneous operation,” 
had the demands of the market been such as to call forth full supplies. 
For the whole period 1925-29 the figure is twenty-one per cent.’ 

3. Available labor was not all utilized in 1929. Among the unemployed, 
the partially employed, and those whose time was only partly useful 
though they were rated as full-time employes, was sufficient unused labor 
power to man the plant and bring it to capacity. The idle men were not 
all in the right places. ‘‘Many small shifts would be required between dif- 
ferent branches of the several industrial divisions, but comparatively few 
between the major divisions themselves.’”* 

From these findings two conclusions follow: 

1. It is not true that the production of 1929 could readily be doubled. 
People who speak of increases of that magnitude are either taking 1932 as 
a base instead of 1929, or they are assuming new technologies or a new 
economic order, or both. On the basis of 1929 techniques about one hun- 


4 Summaries of each of the first three volumes have been published by the Maurice and 
Laura Falk Foundation, of Pittsburgh. See also Moulton, Economic Progress without Eco- 
nomic Revolution, Fortune, Nov., 1935. 


5 Nourse and associates, id., at 415. 7 Nourse and associates, id., at 422. 


* Nourse and associates, id., at 421. § Nourse and associates, id., at 422-23. 
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dred and twenty per cent of 1929 production is the top until we build more 
plant.® 


2. Neither is it true that we were living beyond our means in 1929. 


“Individuals, of course, were living beyond their private means as individuals al- 
ways will in both prosperity and depression. But the nation was not. We were not 
trenching on our resources of capital goods or of labor power. Equipment was being 
maintained at a rate entirely suitable to the indefinite continuance of operation at the 
1929 rate of activity. There was an unutilized margin which, in the perspective of the 
past, would appear to be about normal. Labor in general was not being so driven as to 
impair either health or morale. On the contrary, there was nearly twenty per cent of 
reasonably available labor which was not turned into the productive stream. Our 
economic society lacked almost twenty per cent of living up to its means.’’” 


Suppose we had made up the slack? The survey states it thus: 


“Finally, the 19 per cent which we estimate that we could have added to the total 
productivity of 1929, while modest as compared with the easy optimism of some ob- 
servers, would have constituted a very substantial achievement. Nineteen per cent in- 
crease in the national product would have represented an added 1s billion dollars. 
This would have permitted of enlarging the budgets of 15 million families to the extent 
of $1,000 each. It would have enabled us to add goods and services to an amount of 
$765 on the 1929 price level to the consumer gratifications of every family having an 
income of $2,500 or less in that year. We could have produced $608 worth of addi- 
tional well-being for every family up to the $5,000 level. Or we could have brought the 
16.4 million families whose incomes were less than $2,000 all up to that level. 

If it be objected that such improved economic well-being would not have been thus 
distributed in inverse ratio to the size of the previous income or at a flat rate, we might 
change the form of our computation and say that it would permit of increasing all 
family incomes below the $3,500 level by 42 per cent. Presumably these groups would 
be the chief beneficiaries of such an increase in national production. Finally, not to put 


9 Nourse and associates, id., at 423-24. This conclusion is sharply challenged by the nation- 
al survey of potential product capacity, as reported in Harold Loeb and associates, The Chart 
of Plenty (1935). According to that study the economy is technically ready to produce con- 
sumer goods and services amounting, at 1929 prices, to $4,370 per American family per annum, 
that is, to increase by fifty per cent the 1929 production as calculated by the same survey. 
(See pages 73-121.) It is quite obvious that Mr. Loeb’s engineers and the Brookings economists 
are proceeding on different bases. Mr. Loeb’s figures are based on the assumption that produc- 
tion is to be “directed toward the satisfaction of human needs and reasonable wants and re- 
strained only by physical factors and the state of our knowledge” (Page 164). The Brookings 
study assumes that present human habits, including the habits and legal rights of owners, are 
still operating. 

But it is quite unnecessary for present purposes to resolve the differences between the two 
surveys. They both assert the truth of the two fundamental points, that is 

1. That the plant could readily have produced in 1929 much more than it did in fact pro- 
duce. 

2. That nevertheless it is still not sufficient to satisfy all needs, and must be improved and 
enlarged and modernized. (The Chart of Plenty asserts this, I think, at least by inference, at 
pages 13, 56-64, 119-21.) 


© Nourse and associates, op. cit. supra note 1, at 425. 
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our statement in a form which smacks in any way at all of redistribution of wealth, we 
could say it would add $545 to the income of every family of two or more persons, or 
give $125 to every man, woman, and child in the country. 

However we may state it, such an outcome would be a very substantial boon. If, 
upon the very conservative grounds that we base our findings, such a betterment in 
material conditions lay within our grasp in the prosperous years of the late twenties, 
every alert mind must be driven to the question: What was there in the organization 
or functioning of our economic system which caused us even in those favorable years to 
fail to attain it, to say nothing of the margin four times as wide which we are failing 
today to make available to the satisfying of human wants?” 


II 


The second volume of the study” deals with the amount and sources of 
the national income, its distribution, geographically, by major classes of 
claimants, and by income groups, and what the recipients of monetary in- 
comes of various amounts do with their shares. The figures, as in the first 
volume, come down to 1929. They contain many surprises, and are in 
some respects disquieting in the extreme. It appears, for instance, that 
between 1919 and 1929 the income of independent farm operators de- 
creased almost forty per cent and their share of the national income al- 
most fifty per cent.** There were twelve states in the South in each of 
which the per capita income of the farming population was below $200.00 
in 1929, the average for the whole twelve being $162.00."* There were 
eight states, also in the South, in which the per capita income of the whole 
population, both farm and city people, was below $400.00, and twelve 
more in which it was below $600.00. In only seven (calling the District of 
Columbia a state) did it rise about $1,000.00." These are average per 
capita figures, and of course disclose only geographical diversities. Indi- 
vidual diversities show up when the incomes of families are studied. It 
there appears: 


“Nearly 6 million families, or more than 21 per cent of the total, had incomes less 
than $1,000. 

About 12 million families, or more than 42 per cent, had incomes less than $1,500. 

Nearly 20 million families, or 71 per cent, had incomes less than $2,500. 

Only a little over 2 million families, or 8 per cent, had incomes in excess of $5,000. 

About 600,000 families, or 2.3 per cent, had incomes in excess of $10,000.’ 


It also appears here again that the farming population are on the whole 
worse off than their brothers in the city. More than half the farm families 


* Nourse and associates, id., at 429-30. 

™ Leven, Moulton, and Warburton, America’s Capacity to Consume (1934). 
3 Leven ef al., id., at 26-30. 8 Leven ef al., id., at 41-43. 

™ Leven ef al., id., at 43-46. 6 Leven ef al., id., at 55. 
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had yearly incomes below $1,000.00.7 (These family figures are for fam- 
ilies of two or more persons, averaging a fraction more than four, and 
they include the earnings of children and other supplementary earners 
living at home, as well as the income of the main bread winners. Farm in- 
come is computed to include the value of food and other materials pro- 
duced and used on the farm, as well as money income.* The year is 1929.) 

We now begin to see what “America’s Capacity to Consume” con- 
sists of and adds up to. When a family of four had to make up its budget, 
for food, clothing, shelter, transportation, education, doctors’ bills, and 
all the rest, at 1929 prices, for a total under $2,000.00 for the year, it had 
to leave out many things and skimp on everything; and when 16 million 
families (that is more than 64 million people) found themselves in that 
condition,’® their ineffective demand for consumable commodities must 
have reached astronomical proportions. 

The survey is not satisfied with any such easy generalization. It under- 
takes to ascertain what people would buy if they had more income, and in 
what amounts. It does this primarily by ascertaining what they do buy 
now. 

There are of course no statistics for the individual consumptive expendi- 
tures of all the families in the United States. There are however sixteen 
sample studies, made by various agencies, covering people in various parts 
of the country, of varying occupations, and with incomes ranging from 
$400.00 to $20,000.00. The people sampled range from farmers in Arkan- 
sas to residents of New York apartments, and from Mexican families in 
San Diego to employes of the Federal Government in Boston.?? Though 
the numbers involved are a minute fraction of the total population of the 
country, they are all we have to go on, and there seems no substantial 
reason to doubt that they are fairly representative. 

The expenditures of these families are reported in five classes: food, 
home, attire, other living, savings. It appears at once that consumptive 
expenditures are dependent upon income. Until the income of the family 
reaches $2,500.00 in the city and $1,500.00 on the farm, the whole is 
spent in living, and there are substantially no savings. Above these fig- 
ures consumption still increases, but there now appear some savings, and 
above $5,000.00 in the city and $2,500.00 on the farm the savings are sub- 
stantial (farm “savings” include improvements on the place and increase 
in livestock herds). The ten per cent top families (that is, those whose in- 
comes exceed $4,600.00 per annum) spend more for “attire” alone than 
17 Leven et al., id., at 50. 9 Leven et al., id., at 56. 

8 Leven ef al., id., at 55, 59. 2 Leven et al., id., at 66, 239-245. 
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the bottom ten per cent for everything, and they spend more for “home” 
and “other living” than the bottom fifty per cent spend altogether. They 
also save six times as much as the whole balance of the population.” 

The question is therefore pertinent—what would happen to demand if 
additional monetary income, arising from the use of the latent produc- 
tivity of 1929, could somehow be created in the amounts shown to be pos- 
sible by the production study, and put in the hands of those having the 
lowest incomes in that year? The survey does not pose the question ex- 
actly in that form. It asks rather what would happen to demand if ex- 
isting incomes below $5,000.00 could be increased in varying amounts on 
a stated sliding scale, what would happen if all family incomes could be 
raised to $2,500.00, and what would happen if all families had incomes 
sufficient for a “reasonable standard of living” based upon nutrition studies. 
It appears in each one of the three cases that if the increased incomes 
assumed could somehow be realized, demand would exceed the productive 
capacity of the nation in 1929.77 The conclusion on nutrition should be 
quoted: 

It would seem a reasonable minimum aim of our national economy to provide the 
entire population with a ‘liberal diet,’ which would furnish adequate nutrition, a sub- 
stantial margin of safety in respect to vitamins and minerals, and a satisfying variety 
of foods; and at the same time to permit the purchase of such necessities and comforts 
as are ordinarily associated with a ‘liberal diet.’ To reach these standards would re- 
quire an increase in the production of all kinds of consumers’ goods and services by 
something like 70 or 80 per cent,# 

The last chapter brings together the findings of the two volumes, and 
reaches certain fundamental conclusions, which may be summarized as 
follows :*4 

1. The United States was not living beyond its means in the peak year, 
1929. On the contrary, substantially more current wealth could have been 
produced and used up in that year without overdriving either plant or 
labor. Capital facilities were not depleted by the peak production. On 
the contrary, they were well maintained, and important additions were 
made to them. 

2. Inequalities in the distribution of income became more marked be- 
tween 1920 and 1930. As a result, the proportion of the national income 
that was saved increased. 

3. Vast potential demands for all kinds of goods and services existed in 
1929, in the unfulfilled wants of the masses of the people. The plant was 

* Leven et al., id., at 65-81, 82-85, 87-90, 91-90, 246-265. 

Leven ef al., id., at 115-124. 4 Leven et al., id., at 126-132. 
23 Leven ef al., id., at 124. 
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by no means capable of fulfilling all those wants. If they were armed with 
buying power they would exceed our full capacity. This means that if they 
are ever to be fulfilled the-plant must be increased, and the working day 
can not now be materially shortened. 

4. Merely better distribution of what we produced in 1929, or of what 
we could have then produced if operating at capacity, would not give the 
masses of the people a satisfactory standard of living. Whatever scheme 
of distribution is effective “‘it will always be true that the level of con- 
sumption or the standard of living can be raised only through the produc- 
tion of food, clothing, shelter, comforts, and luxuries.” 


il 


Continued and substantial additions to productive plants are there- 
fore needed if we are ever to achieve a reasonable standard of living for the 
people of this country. The question is, under what conditions as to the 
use of the existing plant, and especially as to the distribution of the mone- 
tary income arising from that use, are we most likely to obtain that in- 
crease? 

At this point the present survey (Volume III)*5 departs, completely and 
I believe most usefully, from the teachings of the classical economists. The 
latter saw that savings were essential to new capital construction, and 
commonly assumed that they were the only essential. Saved money, so 
the theory goes, constitutes in itself an effective demand for new capital 
investment, and is therefore necessarily translated, within a varying but 
rather limited period of time, into demands for materials and labor in the 
capital goods industries, and ultimately into new plant, new machines, 
and increased capacity. Since increased capacity is still essential to a satis- 
factory standard of living (to this extent the present survey agrees with 
the classical economists), therefore the largest possible amount of savings 
is desirable. Savings, according to the theory, create employment as sure- 
ly as does money spent for living, and they also add to future wealth. 
Saved money is the limiting factor of material advance, and its amount to- 
day determines the construction of next year. Since the country has in any 
year only a given amount of monetary income to dispose of, the theory 
concludes, it is essential that it live as cheaply as it can, and save the dif- 
ference. 

This theory the present survey contradicts. It shows three things: 

(1) Persons who save money do not themselves build plants. Plants are 
built by business men, who borrow from the savers. They build and bor- 


*s Moulton, The Formation of Capital (1935). 
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row if, but only if, they see a chance to make a profit. New plant looks 
profitable if, but only if, the present plant is making money, and that is 
generally true only if it is being used to something like capacity. It is in- 
creased consumption, putting existing plants to increased-use, which 
makes new ones look like good investments.” 

(2) Historically, important new construction in this country has not 
happened in periods of penury. It has occurred when consumption was 
increasing, in the various ‘‘new eras” when the people had better incomes 
than they had had before and were spending them accordingly. Changes 
from bad times to good generally start in the consumers’ lines. New ideas 
are incubated in depressions, but they do not become new plants until 
revival starts. Consumption and investment have expanded and con- 
tracted simultaneously, and not by turns. It is only when the people 
have been earning and spending money freely that important new con- 
struction has in fact occurred.” 

(3) New savings have not been the limiting factor upon capital con- 
struction at any recent time in the United States. On the contrary, the 
annual increment of savings has exceeded, regularly and by large amounts, 
the net new productive investment of the country. The excess savings 
were in part lost in fraudulent promotions, in part invested overseas, and 
the balance served among other things to inflate the prices of securities, 
and contributed to the financial instability of 1929. The growth of plant 
in recent years in the United States has in fact been adjusted to demand in 
the consumers’ lines, and not to the saved funds available.”* 

The point is simply this. The national income, measured either in 
money or commodities, is not a fixed amount. In recent years it has never 
reached the possible, for we have never used either existing plant or labor 
to capacity. It is therefore not necessary that we restrict consumption, in 
order to expand investment. Consumption and construction can and do 
expand together, merely by making fuller use of the facilities we have. 
Bank credit can and does powerfully aid that simultaneous expansion.” 
Fuller use of all our resources can be permanently generated only by in- 


26 Moulton, id., at 41-43, 158. Cf. General Motors Corporation, Letter to Stockholders, 
Aug. 6, 1935. “Encouraged by the more assured outlook for profitable development, the Corpora- 
tion has authorized an expansion and reconstruction program of approximately $50,000,000.00. 
When completed, there will result an increase in the production facilities of General Motors 
cars, as domestically manufactured—Chevrolet, Pontiac and Oldsmobile in particular. The 
capacity of the Corporation’s manufacturing plants overseas, both in England and in Ger- 
many, will also be importantly increased, as the present capacity of those plants is inadequate to 
meet the current demand.” (Italics mine.) 


27 Moulton, id., at 43-74, 156-157. 29 Moulton, id., at 75-135. 
#8 Moulton, id., at 136-154, 158. 
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creased consumers’ incomes. ‘The primary need at this stage in our eco- 
nomic history is a larger flow or funds through consumptive channels ~ 
rather than more abundant savings.’’*° 

These conclusions, contradicting so much that has been taught so long 
by classical economists, are not to be taken upon faith. The recorded and 
observable data upon which they are founded are reminiscent of Galileo’s 
telescopes. ‘The Formation of Capital” should be prescribed reading for 
every member of the bar. 


The survey does not say it, but these findings and the extent to which 
they can be put into practical effect, may furnish a decisive test as to the 
validity of the economics of Karl Marx. Marx found all value the result 
of labor, and the employer’s profit simply the net spread between the pur- 
chase price of labor power and the addition to value created by the labor 
purchased. He therefore laid it down, as a law of capitalism, that labor 
must be bought as cheaply as possible, which in the long run meant, he 
thought, that working people must be kept at the subsistence level. But 
at that level, as he truly reasoned, the products of the system cannot be 
taken off the market, and periodic crises are inevitable. All of his prophe- 
sies depend on one foundation, that capitalist economy requires that the 
masses of the people must be kept in half starvation.* The findings of the 
present survey seem to be that that fundamental doctrine is as bad capi- 
talist economics as it is bad morals. 

The Marxist dialectic is difficult and arbitrary, and it is a safe guess that 
few people have embraced it merely because their minds said that it was 
true. It has converts because it seems to prove itself in practice. People 
become Socialists because of the actual workings of the present economic 
system, and primarily because they see that, up to date, the majority of 
mankind under the capitalist order have always been in want. If the 
findings of the present survey can be put into practice, that is, if the in- 
comes of the masses of the people can somehow be increased until all 
share in economic satisfactions to the full extent that our natural resources 
and our physical techniques make possible, the converts to socialist or 
communist opinions should be few. Everyone who has a stake in proving 
the Marxian analysis untrue, or in preventing the emergence of its results 
in practice, should want to see an effort made to put the findings of these 
surveys into practical effect. 
3° Moulton, id., at 160. 


3 Myconception of Marx’ system may be wholly inaccurate, since it is not based on his own 
writings. Das Kapital is beyond my staying powers. What here appears is based on Marx’ 
most readable recent interpreter, John Strachey, The Nature of the Capitalist Crisis 167-308 
(1935). 
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IV 


The fourth volume sets out to furnish the prescription for which the 
first three volumes are the diagnosis. But there is a change of emphasis 
between Volumes III and IV. We are now back in what seem on the 
whole more traditional ways of thought. 

We find for instance that “taxation for the support of idle people” is not 
sound long-run practice, because the idle do not contribute to production. 
“Proposals to raise the incomes of the masses generally” are given a gen- 
eral negative for the same reason. The straw man of redistributing pres- 
ent wealth or present income is set up and readily knocked down. Public 
works projects (except housing) must be limited, because the things con- 
structed “do not as a rule meet primary wants, as would the production of 
additional food, clothing, and other necessities and conveniences.”’ The 
extraordinary difficulties of raising money wages are referred to, and the 
effect of higher wages upon costs and prices. And in connection with each 
scheme we find that it can only reach a portion of the population.*? The 
impact of the added buying of that portion upon the whole economy seems 
to have been discounted. One would like to see a calculation of that impact, 
based for instance on the C.C.C., the A.A.A., or on the British dole. If 
the findings of the first three volumes mean anything at all, one would ex- 
pect to find that the money distributions of those programs have been use- 
ful, not only to the direct recipients of cash, but to the whole economy. 
No such analysis is undertaken, and no scheme for going further in the 
same direction is approved. The author of the final volume seems preoc- 
cupied with only one result of the findings of the former three.*4 

We are not forced to follow. We should reread Volumes II and III, and 
make sure that their authors really mean to recommend “a larger flow 
of funds” through the hands of the masses of the people. When we have 
done so, and made sure again that that is what they do assert, we are at 
liberty to draw our own conclusion, whether or not the authors fully agree 
with us. 

What then does the final volume most strongly recommend? Only one 
thing if I read correctly, namely persistent, gradual, long-time reductions 
in the selling price of goods and services. By this device, and by no other, 
increased real incomes can be brought to all the members of society, de- 
mand for goods and services expanded, and the benefits of technological 





32 Moulton, Income and Economic Progress (1935). 
33 Moulton, op. cit. supra note 25, at 72-116. 


34 I am confirmed in this opinion by the fact that as acute a critic as Stuart Chase agrees 
with it. See his review, Saving and Spending, Survey-Graphic, November, 1935, pp. 533, 566. 
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advance made available to all. Profits are to be preserved by the lower 
costs of a higher rate of operation.* 

Here we are back on ground which Ricardo and Lord Coke would equal- 
ly have understood. The universal benefits of lower prices have been the 
standard doctrine of orthodox economists as long as the condemnation of 
forestalling, regrating, and monopoly have been known to English law. 
It is true that in the recent past neither law nor economics have been so 
clear upon the point as they once were. Studies of the business cycle seem 
to show that depressions are most severe and most prolonged on the 
downswing of the secular price trend,** and certainly a catastrophic de- 
cline of certain prices is characteristic of all great depressions. Whether 
that decline is a symptom, or a cause, or both, lawyers had better not de- 
termine until economists agree, but the results of the decline include, in 
recent history, the Reconstruction Finance Corporation Act, the N.R.A. 
and the devaluation of the dollar. Particular industries, moreover, in 
which producers are numerous and competition keen, find continuous 
price cuts resulting in a threat of wholesale bankruptcy, and hence we 
have the Bituminous Coal Conservation Act of 1935.57 Certain econo- 
mists contend that technological advance is best encouraged by leaving 
the profits of efficiency in the hands of the efficient,** and on that principle 
we have the patent laws. Other students tell us that free price competi- 
tion is a dream of bygone days, and that in great sections of our industry 
we shall not see it again and had best make other plans.*® Congress fol- 
lowed their advice, so far as railroads are concerned, in the Transportation 
Act of 1920.4° Law and economics are each in conflict with itself, and the 
main picture, if there is one, is obscured. 

Some things are however clear. The first is that that form of price com- 
petition which is based on sweated labor is an unmitigated evil. What- 
ever else we do we must make sure that our vaunted lower prices do not 
result from that. The second volume of the Brookings survey points out 
the economic penalty if we fail upon that point. 

There is also general agreement that violent movement of some prices 


35 Moulton, op. cit. supra note 25, at 117-154. 

36 The evidence is presented for instance by Wesley C. Michell, Business Cycles 407-412 
(1928). 

37 Act of August 30, 1935, c. 824, 15 U.S.C.A. (Supp.) § 801-827 (1935). 

38 John R. Commons, Institutional Economics 789-805 (1934). 


39 Stuart Chase, Saving and Spending, The Survey-Graphic, November, 1935, pp. 533, 
566. 


# 41 Stat. 480 (1920); 49 U.S.C.A. §§ 5, 15 (1929). 
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and rigidity of others is an evil.** When the price of farm products falls 
sixty-three per cent in fourteen years, the price of farm machinery six per 
cent,‘? and real estate taxes and the rate of mortgage interest not at all, 
we have bad business all around. We do not know the answer to this 
problem, but the A.A.A. was partly an attempt to deal with it within a 
single field. 

On the main point we cannot be so clear. Is a gradual reduction in the 
selling price of all kinds of goods and services desirable? We are dealing 
chiefly with the findings of the Brookings survey, and that is definitely 
their conclusion. I think that it is also true that notwithstanding all of 
the foregoing the main voice of economic doctrine is still in the same direc- 
tion, just as it seems to me that the main voice of American law is still in 
favor of free competition. The question is, how to accomplish either one. 

For business men do not agree. No one who has represented many busi- 
ness people, and certainly no one who has numbered a trade association 
among his clients, has any doubt that price cutting is unpopular. Given 
fixed rent, interest, and taxes, wage rates strongly resistant to reduction, 
and raw material prices which may be up tomorrow, it is vastly easier for 
most businesses to operate on a steady selling price than on a falling one. 
There are of course conspicuous exceptions, of which the automobile in- 
dustry is one, where a consistent policy of cutting prices, reaching a larger 
market, increasing volume, and thereby cutting costs, has made fortunes 
for some companies; but by and large the managers of American business 
concerns show by their conduct that they prefer to keep their selling 
prices up until competition forces them to cut. If the objective of increas- 
ing the real incomes of the masses of the people is to be sought through 
lowered prices, the way of the price-cutter must be made as smooth as 
possible and his incentives strengthened. This, and the benefits of in- 
creased money incomes in the hands of the masses of the people, are the 
lessons of the Brookings survey as a whole. 


w 


What are the results, for lawyers? 

Current output of consumers’ goods and new capital investment are 
both to be increased by increasing the real incomes of the masses of the 
people. This is to be done by two main methods, namely: 


# Economic Reconstruction (Report of the Columbia University Commission) 57-61 
(1934); Slichter, Towards Stability 164-175 (1934); Moulton, op. cit. supra note 25, 128-141. 


# Means, Industrial Prices and their Relative Inflexibility, report to the Secretary of 
Agriculture, Senate Document 13, 74th Congress (1935). 


























INCOME AND ECONOMIC PROGRESS 187 


(1) A steady pressure in the direction of lower selling prices for all kinds 
of goods and services, and 


(2) Like pressure for increased monetary incomes in the lowest brackets. 


I, LOWER PRICES 


This seems to mean enforcement of the anti-trust laws. 

Anyone who contemplates the actual level of the prices of consumers’ 
goods and services, and their rapidity of movement, at the date of enact- 
ment of the Sherman Act, and compares it with the situation that existed 
in 1929, Or 1935, will have some doubts as to the effectiveness of the anti- 
trust laws as a device for forcing prices downward. But some things can 
be said. 

Except in those few industries where substantial monopoly exists, the 
most effective single present day device for maintaining steady prices is 
probably the open price association. This is so because it weakens the in- 
centive of the price cutter. 

Business men cut prices to enlarge their sales. If they must report their 
cuts, and especially if they must report before they cut, they are perfectly 
aware that their competitors will meet them, and they may well expect 
that their proportion of the total will be no larger than before, and on a 
lower level. The market they must always meet, but a cut below the 
market must commonly be made in secret, for a while at least, or it is not 
attractive.*? It is unquestionably for this reason that codes under N.R.A. 
provided in 422 instances for open price arrangements, and in 297 of these 
for a waiting period between the date of publication of a price and the 
date when sales at that price might be made.‘4 These provisions must 
have been regarded both by the business groups that recommended them, 
and by N.R.A. itself, as contributing to a desired stability of price. 

But price stability need not be the only objective of an open price ar- 
rangement. If it contains no waiting period (that is if prices may be 
quoted and sales made before instead of after filing), and if it is so set up 
as to insure immediate information on price changes, not only to the mem- 
bers of the industry but to its customers, it may fulfil the functions of a 
commodities exchange by making it possible for everyone to know the 
best bid or offer now available. Mr. Justice Holmes said long ago that 
“The Sherman Act did not set itself against knowledge,” and that is 


4 Slichter, Towards Stability 170-181 (1934). 
44 Lyon et al., The National Recovery Administration 610 (Brookings, 1935). 
4s American Column and Lumber Company v. United States, 257 U.S. 377, 412 (1921). 
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now the decision of the court.“ Presumably this principle applies to cur- 
rent quoted bids and offers as to other business facts. 

The question therefore is, can an open price arrangement be set up which 
does distribute knowledge, to customers as well as to the industry con- 
cerned, but which does not lessen the incentives to cut prices? To this 
problem N.R.A. began to give attention somewhat late in the code mak- 
ing process, and it worked out and announced a concrete program, which 
however met with opposition from the coded industries, and was never 
made substantially effective.*7 Accordingly, we have little experimental 
knowledge as to how well such a scheme can work. 

If the findings of the present survey are accepted open price associa- 
tions are prima facie bad. Their normal tendency, that is, is to reduce the 
incentives of the price cutter, to freeze prices where they are, and to slow 
down that persistent and continuous reduction which the present survey 
finds to be essential to the successful working of the economic system. If 
that is so, they are against the public interest, and are therefore “un- 
reasonable” combinations under the anti-trust laws. The sponsors of any 
particular arrangement should be required to show, as a condition of ap- 
proval either by the Federal Trade Commission under its again important 
powers“ or by a court in an injunction suit under the anti-trust laws, that 
their concrete proposal tends only to an open market, and not to price sta- 
bility. And the commission and the courts should employ official Devil’s 
Advocates upon that point. 

The major price rigidities, however, will probably be found, in the future 
as since 1900, in those great industries which have attained “stability” in 
the sense that the producing facilities are owned by a small number of 
large companies, whose respective shares of the total sales run about the 
same from year to year, and none of whom therefore has much to gain by 
forcing a price war. “More and more the problem that confronts us is one 
of operating a system of monopolies rather than a system of competi- 
tion.’’*®? The problem, how to strengthen the incentives to cut prices in 
such a situation, has engaged the attention of many economists, but it can 


4° Maple Flooring Ass’n v. United States, 268 U.S. 563 (1925); Cement Manufacturers Pro- 
tective Ass’n v. United States, 268 U.S. 588 (1925). 

47 Lyon ef al., The National Recovery Administration, 610-611, 674-678, 734-742 (1935). 

4 15 U.S.C.A. §§ 41-51 (1927); Act of June 14, 1935, c. 246, § 2, 15 U.S.C.A. (Supp.) § 705 
(a) (1935). 

49 Slichter, Towards Stability 181 (1934); for the evidence, see Berle & Means, The Modern 
Corporation and Private Property (1932), passim, and Means, Industrial Prices and Their Rela- 
tive Inflexibility (Report to the Secretary of Agriculture), Senate Document 13, 74th Congress 
(1935). But this does not explain why it is that retail prices are less flexible than wholesale 


(Moulton, op. cit. supra note 25, 131-133), nor why steel products sold to the automobile in- 
dustry are more flexible than rails. 





INCOME AND ECONOMIC PROGRESS 189 


not be said that there is yet enough agreement in their views to justify an 
integrated legal program. 

This is a major point. Price rigidities are serious, are not all known, and 
may be largely uncontrollable. They are at least as hard to deal with as 
rigidities of wages. There is good ground for believing that the advice 
given by the final Brookings volume, to center all our efforts upon lower 
prices, may miss the easier way. 

Some suggestions may however usefully be made. One of them relates 
to the form of unemployment compensation. 

An industrial manager, in a field of partial or complete monopoly, faced 
with declining demand at the going price level, has a choice of alterna- 
tives, to reduce production and hold prices, or to maintain production, 
lower prices, and hope at the lower price to sell the output of the plant. 
The decision will depend on the probable duration of the slump, the elas- 
ticity of the demand for the particular commodity, and the comparative 
expense of shutting down and cutting prices. The first two elements the 
law can hardly influence, but the third it may, by something in the nature 
of a tax on idle plant capacity. 

If a statutory system of unemployment reserves is in effect, and if that 
system reduces the individual employer’s contribution when his record 
is one of uniform employment, an extra incentive to maintain production 
and employment is provided. Profit margins being narrow, and costs be- 
ing closely figured, an extra two or three per cent on shut-down costs may 
turn the scale to fuller operations.*° The pioneer Wisconsin unemploy- 
ment reserve act is constructed on this theory, and Title [X of the Social 
Security Act of 1935 permits it.* Such acts may justly claim a double 
public purpose: (1) to lighten the effects of unemployment; (2) to pro- 
vide incentives to keep up both production and employment with result- 
ing flexibility of price. The second purpose is at least as urgent as the 
first. 

Our major price rigidities, as has been said, are in the integrated indus- 
tries. The economies of mass production require great size in business 
units, but when single units grow so large that prices become rigid, they 
may cost the country more than their economies are worth. 

Mere size does not violate the Sherman Act as it now stands.** But the 


8° Slichter, op. cit. supra note 43, at 179-181. 


st Wis. Stats. 1933, c. 108, especially §§ 108.16, 108.18; Act of Aug. 14, 1935, c. 531, Title 
IX, 42 U.S.C.A. (Supp.) §§ 1101-1110 (1935), especially § 1109; see Brandeis and Raushen- 
bush, Wisconsin’s Unemployment Reserves and Compensation Act, 7 Wis. L. Rev. 136 (1932); 
John R. Commons, Institutional Economics 840-873 (1934). 


% United States v. United States Steel Corporation, 251 U.S. 417 (1920). 
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act can be amended. If Congress really believes in flexibility of price as an 
economic policy, it should consider a provision definitely limiting, by a 
percentage of the total, the amount of the capacity for producing any one 
commodity that any single business unit, engaged in commerce among the 
States, may lawfully control. And the power of taxation may be exerted 
in the same direction, as the Revenue Act of 1935 to some extent has 
done.*? It is perfectly well settled that when the power to tax exists, and 
is exerted to raise revenue, the incidence of particular rates may be guided 
by other social policies. And among such policies the restraint of exces- 
sive business bigness may find a proper place. Mr. Justice Brandeis’ great 
dissent upon this point, in Liggett v. Lee’s has now become the law of the 
court as to state taxes on chain stores,® and there is no apparent differ- 
ence in this respect between the taxing power of Congress and the states, 
nor between chain stores and other kinds of business units. Excessive 
business bigness has economic consequences, and both the commerce and 
the taxing powers may deal with it within the limits of due process. I 
shall try later to suggest those limits. 

If lower prices are desired, revisions of the tariff are in order. And so 
is the repeal of special state taxation on chain stores. We can hardly ad- 
vocate a lowering of price and at the same time tax in a special and op- 
pressive way the principal proponents of that policy. And individuals may 
well again consider the economic wisdom of supporting consumers’ co- 
operative stores. Business concerns run by and for their customers will 
not for long refrain from cutting prices when they can. We may expect 
an increase of consumers’ co-operation in this country, and lawyers would 
do well to give attention to the rules relating to the legal structure and the 
operations of such business. 


53 Act of Aug. 30, 1935, Cc. 829, § 102 (a), 26 U.S.C.A. (Supp.) § 13 (1935). 


54 Veazie Bank v. Fenno, 8 Wall. (U.S.) 533 (1869); McCray v. United States, 195 U.S. 27 
(1904), United States v. Doremus, 249 U.S. 86 (1919); Nigro v. United States, 276 U.S. 332 
(1928); Hampton & Co. v. United States, 276 U.S. 394 (1928); Magnano Co. v. Hamilton, 292 
U.S. 40 (1934). 


8s 288 U.S. 517, 548-575 (1933). 


s6 ‘A chain, as we have seen, is a distinctive business species, with its own capacities and 
functions. Broadly speaking, its opportunities and powers become greater with the number of 
the component links; and the greater they become, the more far reaching are the consequences, 
both social and economic. For that reason the state may tax the large chains more heavily 
than the small ones, and upon a graduated basis, as indeed we have already held (cases). Not 
only may it do this, but it may make the tax so heavy as to discourage multiplication of the units 
to an extent believed to be inordinate, and by the incidence of the burden develop other forms of in- 
dustry” (italics mine). Fox v. Standard Oil Co., 294 U.S. 87, 100 (1935). But see Stewart Dry 
Goods Co. v. Lewis, 295 U.S. 550 (1935). 
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Il. THE SPENDING POWER 

Money incomes in the lowest brackets are also to be raised. Where are 
these lowest incomes, and how can they effectively be reached? 

There is first of all the farming population. Those of us who live in 
farming states have bored our brothers in the East with our insistence, 
ever since the end of 1920, that farmers needed help. The figures are now 
here, and it is shown that the condition is a hardship, not to farmers only, 
but to the whole economy. Are then the processing taxes levied under the 
Agricultural Adjustment Act’? beyond the power of Congress? 

‘The Congress shall have power to lay and collect Taxes, Duties, Im- 
posts, and Excises, to... . provide for the . . . . general welfare of the 
United States.’’s* What is the general welfare? Does it include the effi- 
cient and productive functioning of the economic system of the country? 
If so, and if the findings of the present survey are accepted, has not the 
Congress power to pay bounties to poor persons, and to levy any taxes 
needed for that purpose and not otherwise unlawful? It is no longer suffi- 
cient to assert, with Loan Association v. Topeka, that taking money from 
A to give to B is robbery rather than taxation. When it appears that the 
Bs are very numerous, and that their poverty not only is destructive to 
themselves but is a drag upon the whole economy, relieving their condi- 
tion ceases to be merely charity and becomes legitimate provision for the 
public welfare as a whole. As such, it is within the taxing power. 

The District Court for Massachusetts dealt with A.A.A. substantially 
upon this basis. In the Circuit Court of Appeals another view was 
taken.* That court (passing the delegation point, with which we are not 
now concerned) held that the processing taxes are not taxes to raise rev- 
enue, but are regulations of a matter not within congressional control, the 
quantity of agricultural production in the States, and are therefore in- 
valid under the authority of Bailey v. Drexel and like cases. 

57 Act of May 12, 1933, c. 25, 48 Stat. 31; now amended by Acts of Apr. 7, 1934, c. 103, 48 
Stat. 528; May 9, 1934, c. 263, 48 Stat. 670; June 16, 1934, c. 551, 48 Stat. 973; June 26, 1934, 
c. 759, 48 Stat. 1241; March 19, 1935, Cc. 32, 49 Stat. 45; May 17, 1935, c. 131, 49 Stat. 281; 
7 U.S.C.A. (Supp.) §§ 601-622 (1934). What follows was written, and in type, before the 


A.A.A. decision of the Supreme Court. U.S. v. Butler, 296 U.S.—(Jan. 6, 1936). I have let it 
stand, as a monument to folly. 


s8 U.S. Const. Art. 1, § 8, cl. 1. 

59 87 U.S. 655, 664 (1874). 

6 Franklin Process Co. v. Hoosac Mills Corp., 8 F. Supp. 552 (D.C. Mass. 1934). 
6 Butler v. United States, 78 F. (2d) 1 (C.C.A. rst 1935). 


6 Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922); Hill v. Wallace, 259 U.S. 44 (1922). 
Other cases are cited by the court, but the argument as to the limits of the taxing power rests 
substantially upon these two. 
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It seems to me that this decision evidences a complete misunderstand- 
ing, both of the Agricultural Adjustment Act and of the Bailey case. 
Granting that the act intends to accomplish federal control of agricul- 
tural production, and granting further that Congress cannot directly 
regulate that subject under any of its enumerated powers, the question is: 
do the processing taxes regulate, or do they tax? If so-called taxes tax, 
and do not regulate, then Bailey v. Drexel is not applicable. 

A regulating tax is one whose incidence depends on the existence or the 
non-existence of the regulated thing. True examples are easy to discover 
in new deal legislation.* But the processing taxes under A.A.A. are not 
of that description. They are imposed not on processing over an allow- 
able amount, or in violation of a code, or in any other special manner, but 
on all processing of particular commodities, at an even rate per unit, what- 
ever the production, source, crop year, cost, price, code compliance or re- 
verse, labor policy or otherwise, mode or amount of manufacture, or any 
other incidental circumstance. They fall simply on the act of processing, 
which is a legitimate object of an excise, and they bring in a large revenue. 
Such taxes do not regulate, they tax. The Bailey case does not cover 
them. 

I have conceded, as I must, that the Agricultural Adjustment Act in- 
tends to accomplish a result, the increase of farmers’ income, and to do it 
partly in a certain way, by control of agricultural production. If this con- 
trol is not accomplished by the taxes and if Congress has no power to 
reach it by a directly regulating law, then how is it accomplished? Simply 
by an expenditure of money. The United States agrees with the con- 
tracting farmer that if he will limit acreage as specified, the United States 
will pay him certain sums. Has the United States authority to spend 
money for this purpose? 

These cases raise, in other words, not the question of the power of 
regulation by taxation, but the old unsettled question of the spending 
power of Congress. May Congress make appropriations only for those 
purposes which it may regulate in other ways (as James Madison be- 
lieved) or may it spend money for the general welfare as it sees it, whether 
within the other granted powers or not? Alexander Hamilton and Mr. 
Justice Story thought the latter, and the history of Congressional appro- 
priations since the beginning of the Government is in agreement with 
their view. I do not intend to review this controversy, which Mr. Corwin 


6 Act of Apr. 21, 1934, C. 157, 48 Stat. 598, 7 U.S.C.A. 701-725 (1934) (Bankhead Cotton 


Act); Act of Aug. 30, 1935, c. 824, 17 U.S.C.A. (Supp.) 801-827 (Bituminous Coal Conserva- 
tion Act of 1935). 
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has covered so fully and so well.** No one has ever adequately answered 
Mr. Justice Story’s argument. If he was wrong, and Madison was right, 
then the Agricultural Adjustment Act is void, and so are the Departments 
of Agriculture, Labor, The Interior, and Commerce (in large part), the 
Geographical Survey, the Weather Bureau, Mr. Hoover’s flood control 
upon the Mississippi, the Public Health Service, Howard University, The 
Reclamation Service (except for public lands), the Reconstruction Finance 
Corporation, all grants in aid of education and all relief expenditures. 
Granting, as I believe to be the case, that the point is now presented for 
decision, as it was not in Massachusetts v. Mellon, I shall assume it has 
to be decided in accordance with the views of Hamilton and Story. Con- 
gress, that is to say, may make appropriations “to provide for the general 
welfare” whether or not the particular expenditure is in connection with a 
subject over which Congress could exercise any of its other powers. 

But may Congress regulate by an expenditure? Here we meet the 
" question posed by President Mohroe.” He was definitely of opinion that 
while Congress may appropriate for any purpose within “‘the general wel- 
fare” in the sense of Hamilton and Story, such appropriation “does not 
draw after it any consequences” in the way of jurisdiction. Once the ex- 
penditure is made (indeed if I understand Monroe correctly while it is 
still in progress) sole power of regulation is vested in the states. Congress 
can do nothing but appropriate. It cannot even condemn land to build 
the roads for which it pays the money. 

I think we shall find, when this question is threshed out, that we must 
go part way, but part way only, with President Monroe. Assuming that 
the Public Works Administration may lawfully grant money to utilities 
and public bodies to build electric light plants, it does not follow that 
Congress may regulate the rates of the completed plants forever after. 
But if from that we assume, as Monroe seems to me to have assumed, that 


64 The Spending Power of Congress, 36 Harv. L. Rev. 548 (1923); see also Missouri Utilities 
Co. v. City of California, 8 F. Supp. 454 (D.C. Mo. 1934); Washington Power Co. v. Coeur 
d’Alene, 9 F. Supp. 263 (D.C. Idaho 1934); Duke Power Co. v. Greenwood, 10 F. Supp. 854 
(D.C. So. Car. 1935); United States v. Certain Lands in Louisville, 78 F. (2d) 684 (C.C.A. 6th 
1935); United States v. Realty Co., 163 U.S. 427 (1896) (Sugar Bounty Case). 


65 262 U.S. 447 (1923). 

66 Views of the President of the United States on the Subject of Internal Improvements, 
May 4, 1822, 2 Richardson, Messages and Papers of the Presidents 144, quoted and sum- 
marized in Corwin, The Spending Power of Congress, 36 Harv. L. Rev. 548, 561-565 (1923). 

67 Monroe, Views of the President of the United States on the Subject of Internal Improve- 
ments, 2 Richardson, id., at 168, Corwin, id., at 562. Cf. United States v. Certain Lands in 
Louisville, 78 F. (2d) 684 (C.C.A. 6th 1935). 
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Congress cannot even regulate the expenditure of the government’s own 
money, we shall certainly be wrong. 

The question is, can Congress spend in such a way as to accomplish a 
result, or can it merely spend? There can only be one answer to that ques- 
tion. Expenditures are not made merely to get rid of money. They are 
made to accomplish some result. To say therefore that Congress may 
spend money means that it can spend it for a purpose, that is, that it can 
control the object, method, time, and conditions of disbursement, to any 
end within “the general welfare,” until the disbursement is complete. If by 
such controlled expenditures it can effectively accomplish things which it 
could not lawfully do otherwise (for instance, the control of agricultural 
production or the construction of low-cost houses in our cities) that is a 
necessary consequence of giving it the spending power at all. To the ex- 
tent that the ‘general welfare” can be promoted by controlled expendi- 
tures of money, the Congress can promote it. 

What shall we say then about A.A.A.? Is the promotion of agricultural 
prosperity within the general welfare? Could Congress reasonably think 
that the means which it adopted were conducive to that end? If we an- 
swer yes to both, as it seems to me we must, then A.A.A. is valid. For the 
only tool that Congress uses to accomplish its result is money.”* 

So much for bankrupt farmers. How about the unemployed, the unem- 
ployable, the aged, the plain poor? As to State relief expenditures there is 
no question, as to federal relief the question is the same as in the case of 
A.A.A., but easier. Unless Story and Hamilton were wrong, federal relief 
is constitutional. The questions posed by President Monroe, in general, do 
not arise. 

But what are we to say to a system of unemployment compensation, 
either imposed by a state alone, or helped along by the Social Security 


6m See note 57 supra. 

The basis of the decision in Butler v. United States (Jan. 6, 1936) is that the A.A.A. regula- 
tion invades the reserved powers of the States. It would be interesting to know what the Court 
would say as to the validity, under the Fourteenth Amendment, of a state law providing: “It 
shall be unlawful for any person to plant a larger cotton acreage in the year 1936 than 85% 
of his average plantings in the years 1933-1935 inclusive.” New State Ice Co. v. Liebman, 
285 U.S. 262 (1932). 

On the question of “coercion” by the A.A.A. I am reliably informed that the 1935 planting 
of winter wheat in Kansas is the largest in the history of that State. There is also noticeable 
increase in the movement of young pigs to market since the A.A.A. decision. Is the explanation 
that these pigs were raised by persons who did not sign corn-hog contracts, and who now feel 
free to make their non-compliance public? 

But the main difficulty of the A.A.A. decision is that it throws in doubt so many grants-in- 
aid. Is it any less a constitutional crime to “coerce” state governments by grants of land and 
money than to influence the action of individuals by corresponding methods? 
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Act of 1935. As to a state system, or a system imposed on individuals 
direct by Congress under the power of taxation and expenditure, the an- 
swer seems extremely easy. We now know unemployment intimately. It 
not only starves the unemployed, it bankrupts states and cities, stalls the 
economic system, and adds enormous sums to the debt of the United 
States. It is the haunting fear of every employed person, and the greatest 
modern worry of taxpayers, merchants, economists, and Presidents. To 
prevent it if we can, and to modify the horrors of its next appearance by 
provision in advance, seem the most obvious objects of a governmental 
policy directed to the general welfare. If so, the taxing and the spending 
power, both of the states and Congress, may be exerted to that end. 

Probably no one seriously doubts this as a general proposition: at least 
no one has yet attacked in court any of the new unemployment compensa- 
tion systems. If that attack is made the question for decision will be 
whether money payments on account of unemployment promote a pri- 
vate or a public purpose. Upon that question the contribution of the 
Brookings survey is important. The Brookings findings demonstrate, if 
it needed demonstration, that the widespread loss of income that re- 
sults from unemployment is an evil not only to the losers of the income but 
to the economic system as a whole. What we call booms and depressions 
are mainly fluctuations in the expenditures of business institutions. Busi- 
ness spending depends mainly upon the prospects for profit, and the pros- 
pects for profit depend very largely upon the volume of anticipated sales. 
Anticipated sales depend in all consumer lines upon the income of the 
masses of the people. Whenever that dries up sales fall, production drops, 
more men are unemployed, and the depression grows. ‘“There is need for 
a way of making unemployment produce income. Unemployment re- 
serves are a device for doing this.” The need is public and not merely 
private, and the device may properly be public also. 

If the foregoing is accepted, there is no question that most of the provi- 
sions of the Social Security Act of 19357° are within the taxing and the 
spending powers of Congress. Indeed the question probably does not 
arise in a justiciable form, for the appropriations are not tied in with the 
taxes, and the principle of Massachusetts v. Mellon™ seem therefore to ap- 
ply. As to Title IX” however a word further must be said. 


68 Act of Aug. 14, 1935, C. 531, Title IX; 42 U.S.C.A. (Supp.) secs. 1101-1110 (1935). 


69 Slichter, Towards Stability 150 (1934). Every lawyer ought to read this little book. My 
argument in this last paragraph is based in equal parts on it and on the Brookings findings. 


7 Act of Aug. 14, 1935, C. 531; 42 U.S.C.A. (Supp.) §§ 301-305 (1935). 
™ 262 U.S. 447 (1923). 7 Secs. go1-g10 of the Act; 42 U.S.C.A. (Supp.) §§ 1101-1110. 
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Title IX relates to unemployment compensation. It is called ‘Tax on 
employers of eight or more.’’ It levies an excise tax on such employers of 
a per cent of total wages, and gives credit, up to ninety per cent of each 
year’s tax, for contributions paid by the employer “into an unemployment 
fund under a State law.’”’”? The state law must meet certain tests, else 
the credit is not claimable.’4 Congress, to put the matter bluntly, has 
here tried to guide State policy by an exertion of the taxing power. Are 
the taxes levied void on that account? 

The first objection that occurs to this arrangement is that the excise is 
not “uniform throughout the United States’’’s because the amount of an 
employer’s debt to the United States will depend on the statutes of his 
state. That point was raised and answered in Florida v. Mellon,” as to 
the eighty per cent credit against federal estate tax allowed by the Rev- 
enue Act of 1926 for payment of state taxes. Territorial uniformity of 
federal taxation does not mean that Congress must find the same facts 
or laws existing in all the several states, but merely that where it finds 
like situations it must impose like taxes.””7 This the present act does as 
fully as the Revenue Act of 1926. 

But is the excise bad because it seeks to regulate State matters? I 
think not, for three main reasons: 

(1) As we have already seen, when the power to tax exists and is ex- 
erted to raise revenue, Congress may legitimately base the rates on other 
social policies.” The ten per cent of three per cent of payrolls which the 
Treasury will in any event receive under this excise is obviously much 
larger than the “nearly nine million dollars” (in nine years), which was 
ultimately held to make the Narcotics Act a tax and not a regulation.” 

(2) The only governmental powers essential to set up a system of un- 
employment compensation are the powers of taxation and expenditure, 
which Congress has. The principle of Bailey v. Drexel,*° that the taxing 
power may not be used exclusively for regulation, is applicable only when 


73 Sec. go2 of the Act; 42 U.S.C.A. (Supp.) § 1102. See also § 909 of the Act; 42 U.S.C.A. 
(Supp.) § 1109 for “additional credit against tax,” intended to permit a plan by which em- 
ployers who give regular employment are relieved of contributions. See note 51 supra. 

74 Sec. 903 of the Act; 42 U.S.C.A. § 1103. 

78 U.S. Const. Art. I, § 8, cl. (x). % 273 U.S. 12 (1926). 

77 Knowlton v. Moore, 178 U.S. 41, 107-109 (1900). 

78 Veazie Bank v. Fenno, 8 Wall. (U.S. 533 (1869); McCray v. United States, 195 U.S. 27 
(1904); United States v. Doremus, 249 U.S. 86 (1919); Nigro v. United States, 276 U.S. 332 
(1928); Hampton & Co. v. United States, 276 U.S. 394 (1928). 

79 Nigro v. United States, 276 U.S. 332, 353 (1928). 

% 259 U.S. 480 (1922). 
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the regulated matter is one otherwise beyond the power of Congress. This act 
is, on the contrary, within the principle of those cases that declare that 
where Congress has both powers (to tax and regulate) it may use one to 
help the other.* 

(3) In this field either Congress or the States could act alone. Congress 
could perhaps exclude the States if it desired. But it is no where stated 
in the Constitution that it must. Common sense and inter-sovereign 
propriety agree that it may suggest a policy, go part way to make it oper- 
ate, but leave ultimate decisions to the states. It is not a Constitutional 
objection to an exercise of power in a field where either sovereign can act, 
that Congress has not put forth its full strength, but has left something 
for the States to do.*? 


Ill. DUE PROCESS 


Some incomes in the lowest brackets may be raised by regulation, as 
well as by taxation and expenditure. Are minimum wage laws, or mini- 
mum wage provisions in state or federal codes, permissible under the 
Fifth and the Fourteenth Amendments? 

Adkins v. Children’s Hospital* clearly holds that they are not. The case 
does not depend on any specifically arbitrary item in the minimum wage 
law of the District of Columbia, but on the proposition that any such 
law, as applied to adult employes, is an arbitrary interference with liberty 
of contract. If stare decisis is controlling in this field such laws are all in- 
valid. 

But we have known since Holden v. Hardy*4 “that, in passing upon the 
validity of state legislation under that (the Fourteenth) amendment, this 
court has not failed to recognize the fact that the law is, to a certain ex- 
tent, a progressive science,” and, what is more important for the present 
purpose, we have known for a long time that the question whether an act 
s “arbitrary, discriminatory, or demonstrably irrelevant to the policy 
the legislature is free to adopt,”*s and therefore wanting in due process, is 
often one primarily of fact. Facts change, and our knowledge of them 

% Veazie Bank v. Fenno, 8 Wall. (U.S.) 533 (1869); Board of Trustees v. United States, 
289 U.S. 48 (1933). 

% Cooley v. Board of Port Wardens, 12 How. (U.S.) 299 (1851); Im re Rahrer, 140 U.S. 545 
(1891); National Prohibition Cases, 253 U.S. 350 (1920); McCormick & Co. v. Brown, 286 
U.S. 131, 143-145 (1932); see Bikle, The Silence of Congress, 41 Harv. L. Rev. 200 (1927). All 
this has an unreal sound after the A.A.A. decision. See note 57 supra. 

§3 261 U.S. 525 (1923). 84 169 U.S. 366, 385 (1897). 

8s Nebbia v. New York, 291 U.S. 502, 539 (1934). 


8 Bikle, Questions of Fact Affecting Constitutionality, 38 Harv. L. Rev. 6 (1924), and 
cases cited in next footnote. 
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also, and what is arbitrary and unreasonable in one set of circumstances 
may be wholly proper in another, and vice versa.*’ 

Has anything happened since 1923 which might make a lawyer feel 
that the Adkins case should not be followed now? The economic system 
is the same that it was then. Some employers still pay sweatshop wages 
and some employes accept them. The effect upon the health of employes, 
upon the wages paid in other shops in the same industry, and on the buy- 
ing power of labor as a whole, has probably not changed. But our knowl- 
edge of them has. We have now learned that: 

First: Price competition based on sweatshop wages in one plant may 
force that plant’s competitors, however humane their intention, to do like- 
wise or go out of business. We have all seen this work since 1929 and 
know it to be true. 

And second: Sweatshop wages, wherever they exist, destroy to that 
extent the buying power of labor, and dry up both demand and produc- 
tion of commodities and services. Many economists, not all of them dis- 
ciples of Karl Marx, have told us this for many years, but since the second 
volume of the Brookings survey we can assert it as a fact, and since Vol- 
ume three we can contend that the result extends to the production not 
only of the current wealth on which we live, but to the creation of addi- 
tions to the plant itself. What then as lawyers can we say about an act 
which seeks, by putting bottoms under wages, to limit such results? 

The liberty of contract is not absolute, but may be regulated in the 
public interest when that interest is clear enough. 

“Tt is clear that there is no closed class or category of business affected with a public 
interest, and the function of courts in the application of the Fifth and Fourteenth 
Amendments is to determine in each case whether circumstances vindicate the chal- 


lenged regulation as a reasonable exercise of governmental authority or condemn it as 
arbitrary or discriminatory So far as the requirement of due process is con- 


87 Chastleton Corporation v. Sinclair, 264 U.S. 543 (1924); Nashville etc. Ry. v. Walters, 
294 U.S. 394 (1934); Muller v. Oregon, 208 U.S. 412 (1908); Minnesota Rate Cases, 230 U.S. 
352, 465-473 (1913). 

88 Holden v. Hardy, 169 U.S. 366 (1898); Orient Ins. Co. v. Daggs, 172 U.S. 557 (1899); 
Knoxville Iron Co. v. Harbison, 183 U.S. 13 (1901); Patterson v. The Eudora, 190 U.S. 169 
(1903); Lottery Case, 188 U.S. 321 (1903); Muller v. Oregon, 208 U.S. 412 (1908); Lemieux v. 
Young, 211 U.S. 489 (1909); McLean v. Arkansas, 211 U.S. 539 (1909); House v. Mayes, 219 
U.S. 270 (1911); Mutual Loan Co. v. Martell, 222 U.S. 225 (1911); Atlantic Coast Line R.R. 
Co. v. Riverside Mills, 219 U.S. 186 (1911); Chicago, B. & Q. R.R. Co. v. McGuire, 219 U.S. 
549 (1911); Selover, Bates & Co. v. Walsh, 226 U.S. 112 (1912); Hall v. Geiger-Jones Co., 242 
U.S. 539 (1917); Bunting v. Oregon, 243 U.S. 426 (1917); New York Central R.R. Co. v. 
White, 243 U.S. 188 (1917); Radice v. New York, 264 U.S. 292 (1924); Hardware Mutual Fire 
Ins. v. Glidden Co., 284 U.S. 151 (1931); Advance-Rumely Co. v. Jackson, 287 U.S. 283 
(1932); Nebbia v. New York, 291 U.S. 502 (1934). 
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cerned, and in the absence of other constitutional restrictions, a state is free to adopt 
whatever economic policy may reasonably be deemed to promote public welfare, and 
to enforce that policy by legislation adapted to its purpose. .. . . If the laws passed 
are seen to have a reasonable relation tc a proper legislative purpose, and are neither 
arbitrary nor discriminatory, the requirements of due process are satisfied, and judicial 
determination to that effect renders a court functus officio.’’"® 

To make possible the full use of our productive plant for the creation of 
the current wealth on which we all must live, and to facilitate the crea- 
tion of additions to that plant until it is adequate to satisfy our needs, are 
legitimate legislative purposes. In the field of domestic economic policy 
they are the most important purposes there are. One lesson of the Brook- 
ings survey is that the two are consistent with each other, that they can 
and must be sought at the same time and by the same means, and that 
among those means, on the side of distribution, the most important is to 
increase and sustain the real incomes of the masses of the people. Mini- 
mum wage laws are a fundamental step in that direction. In view of our 
new knowledge it is impossible to argue longer that they have no reason- 
able purpose. This is not to say that any law whatever on the subject has 
to be sustained. It is easy to imagine acts that set up impossible scales, or 
that disciminate unfairly between competing industries. Those questions 
are still open. But the general assertion that no minimum wage law can 
be consistent with due process is no longer a tenable position. 

Adkins v. Children’s Hospital®® should follow the fate of Lochner v. New 
York.” And it seems to me the same is true as to Charles Wolff Packing 
Co. v. Court of Industrial Relations,®* Adair v. United States,’ and Coppage 
v. Kansas.%* The court has already taken a long step toward the over- 
ruling of all three of those cases.* In the case just cited the court sus- 
tained the Railway Labor Act of 1926, upon the ground primarily that 
Congress has authority by virtue of the commerce clause to “foster, pro- 
tect, control, and restrain” the commerce of the country, and that “exer- 
cising this authority, Congress may facilitate the amicable settlement of 
disputes which threaten the service of the necessary agencies of interstate 
transportation.” It was so held although the act was found to contem- 
plate “that the proceedings for the amicable adjustment of disputes will 
have an appropriate termination in a binding adjudication, enforceable as 


89 Nebbia v. New York, 291 U.S. 502 (1934). 

9 261 U.S. 525 (1923). % 262 U.S. 522 (1923). 94 236 U.S. 1 (1915). 

% 198 U.S. 45 (1905). 93 208 U.S. 161 (1908). 

9s Texas & New Orleans R.R. Co. v. Brotherhood of Railway Clerks, 281 U.S. 548 (1930). 


9° Texas & New Orleans R.R. Co. v. Brotherhood of Railway Clerks, 281 U.S. 548, 570 
(1930). 
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such.”’? The reasoning applies not only to the transportation system and 
the commerce power, but to the production of all goods and services and 
the police power of the States. 

But this is not the only ground on which the National Labor Relations 
Act of 1935, as to industries within Congressional control, and like acts 
of the States within their field, may be sustained. The Brookings sur- 
veys show us that the incomes of working people are important not only 
to themselves, but to the whole economy. If we accept that finding, it is 
clearly a reasonable view to hold that hours, wages, and conditions of em- 
ployment bearing upon income are more likely to be fixed fairly, and at a 
point consistent with the public interest, when they result from bargain 
between parties of somewhat equal authority and power, than when one 
side only must agree or starve. Unless we are to have public compulsory 
fixing of the rates of wages, which few American desire, strong and respon- 
sible labor unions are essential to the fruitful functioning of our economy. 

At every point the findings of the Brookings survey throw new light on 
the requirements of substantive due process. ‘Price control, like any 
other form of regulation, is unconstitutional only if arbitrary, discrimina- 
tory, or demonstrably irrelevant to the policy the Legislature is free to 
adopt, and hence an unnecessary and unwarranted interference with indi- 
vidual liberty.” The command of the Fourteenth and of the Fifth 
Amendments is not that business conduct shall be wholly free from public 
regulation (as personal religion should be free under the first)*®® but only 
that the regulation shall be uniform, and fair, and have a public purpose. 
The Brookings findings show that to increase and sustain the real incomes 
of the masses of the people is a public purpose fundamental to our whole 
economy.’* Any legislative action, then, directed to that end has a safe 
foundation in legislative power, and unless it is otherwise arbitrary or dis- 
criminatory, or offends some more specific requirement of the Constitu- 
tion, it is valid. 

9? Texas & New Orleans R.R. Co. v. Brotherhood of Railway Clerks, supra note 96 at 565. 

% Act of July 5, 1935, c. 372. 99 Nebbia v. New York, 291 U.S. 502, 536-537 (1934). 

1 See Alexander Meiklejohn’s great book, What Does America Mean? (1935). 


st In response to criticisms which Dr. Moulton and Dr. Nourse have been good enough to 
make, I have somewhat modified the original form of my observations on Volume IV. Price 
reductions are, it is true, not the only thing that the fourth volume considers. It concedes 
possibilities of usefulness to public works, taxation, expenditure, and increased wages, while 
pointing out their difficulties. The emphasis, however, is upon price. My trouble with the 
volume is that price reductions seem to me at least as hard to realize in practice as the other 
things. 

It is hard for a lawyer to be an amateur economist, but it is a necessary task. If my discus- 
sion can force members of the Bar to read in the original, attentively and several times, the 
volumes of the Brookings survey, my job will have been done. 





THE PROTECTION OF LABORERS AND 
MATERIALMEN UNDER CON- 
STRUCTION BONDS*—Part II 


Morton C, CAMPBELL ft 


Il. OTHER FORMS OF BONDS WHICH CONCEIVABLY MAY PROTECT 
PERSONS FURNISHING LABOR OR MATERIALS 


A. \‘\ONDS SECURING A CONTRACTUAL UNDERTAKING OF THE PRINCIPAL 
TO FURNISH LABOR AND MATERIALS—PROTECTION OF THE OWNER’ 


F THE contractual undertaking is that the builder shall furnish labor 
| and materials “at his own expense,” it is evidently designed for the 
protection of the owner against claims of the builder and of all other 
persons and hence its meaning would seem to be: (1) to exclude the 
builder from claiming from the owner any compensation, other than the 
contract price, for furnishing the requisite labor and materials, whether 
the former already owns the materials or later procures labor or materials 
for cash or on credit; and (2) to save the owner harmless from any claims 
which unpaid laborers or materialmen might have against the owner or his 
property. Accordingly, if the owner comes under matured, personal re- 
sponsibility for the payment of any such claim,’ or if his property becomes 
subject to a matured lien to secure such payment (as is frequently the case 
in private construction), and the owner pays the claim, he is obviously 
entitled to indemnity from the principal, or from his surety if the latter 
executed a bond conditioned on performance of the contract. 
The like law governs situations (1) where the contract of the builder is 
to furnish labor and materials, although the words “‘at his own expense” 
are omitted, for the furnishing thereof without additional expense to the 


* Part I of this article appeared in the December, 1935, issue of the Review, 3 Univ. Chi. 
L. Rev. 1 (1935). 


t Professor of Law, Harvard Law School. 

* While this sub-topic is not strictly within the subject of this article, it has been thought 
wise to consider it in view of its close connection with the following sub-topic. 

2 For example, by reason of guaranty; or by reason of statutory liability arising from a fail- 
ure to procure a surety bond protecting such persons. 

3 Callan v. Empire State Surety Co., 20 Cal. App. 483, 491, 129 Pac. 978, 981 (1913) (surety 
company; contract to furnish all materials and labor; overruling Boas v. Maloney, 138 
Cal. 105, 70 Pac. 1004 (1902), a case involving individual sureties and a contract to furnish 
labor and materials and to complete); Mayes v. Lane, 116 Ky. 566, 572, 76 S.W. 390, 401 
(1903) (individual sureties); Stoddard v. Hibbler, 156 Mich. 335, 120 N.W. 787, 24 L.R.A. 
(N.S.) 1075 (1909) (contract to furnish all labor and materials; bond to save owner harmless 
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owner is implied; and (2) even where the contract is merely to build and 
complete, because the furnishing of labor and materials necessary to that 
end without further expense to the owner is implied.’ Furthermore, even 
when a lien has been filed but not paid, the owner has been given judg- 
ment against the surety for the amount thereof. 

The foregoing discussion concerns the right of an owner who is person- 
ally responsible, or whose property is subject to liens, for the payment of 
claims for labor or materials. If the owner is not under such risk, for ex- 
ample, when it is a public body and the property in public use, then the 
mere existence of liens on the fund, that is, on the contract price owing 
from the owner to the contractor, and hence on the latter’s property, will 
not constitute such damage to the owner as to justify recovery by him on 
the surety bond.’ 


from breach of contract); Wheeler, Osgood & Co. v. Everett Land Co., 14 Wash. 630, 45 Pac. 
316 (1896) (circuity of action); Crowley v. United States F. & G. Co., 29 Wash. 268, 275, 69 
Pac. 784, 786 (1902) (contract to furnish labor and materials, and to construct). See Howard v. 
Fisher, 86 Colo. 493, 510, 283 Pac. 1042, 1049 (1930). 

Thus, in J. F. Anderson Lumber Co. v. Miner Township School Dist., 56 S.D. 586, 230 
N.W. 23 (1930), the contract between a school district and a builder required the latter to fur- 
nish labor and materials, and the bond executed by a surety company was conditioned on per- 
formance of the contract, but not on payment of laborers and materialmen as a statute required 
that it should be; by favor of that statute a materialman recovered judgment against the owner 
for the amount of his claim; the owner was properly held to be entitled to indemnity from the 
surety because the builder had failed to furnish the materials without expense to the owner. 


4 J. F. Anderson Lumber Co. v. Miner Township School Dist., supra note 3 (per Burch, J.). 


5 Closson v. Billman, 161 Ind. 610, 616, 69 N.E. 449, 451 (1904). In that case the material- 
man was himself surety on the contractor’s bond; in a suit brought by him to foreclose his 
lien, it was properly held that the owner had a defence on the ground of circuity of action. 
McRae v. University of the South, 52 S.W. 463, 466 (Tenn. Ch. 1898). 

Contra: Gato v. Warrington, 37 Fla. 542, 19 So. 883 (1896) (contract to erect, finish and 
deliver; individual sureties; strict construction of bond). 


6 Kiewit v. Carter, 25 Neb. 460, 41 N.W. 286 (1889) (contract to “furnish material”); 
J. F. Anderson Lumber Co. v. Miner Township School Dist., 56 S.D. 586, 230 N.W. 23 (1930); 
Friend v. Ralston, 35 Wash. 422, 77 Pac. 794 (1904). 

The writer submits, however, that these cases go too far, because the owner has not yet 
suffered damage. He is not out of pocket. Nor is he under a sole risk: the builder is liable to 
and may yet have to pay the person furnishing labor or materials, the consequence being that 
the owner’s property would be freed from the lien; moreover, if the owner collects from the 
builder or his surety and does not pay such person, the builder may be subjected to double pay- 
ment. The owner’s proper redress is specific performance in equity. The writer recognizes, 
however, that if the obligation of the surety is not merely to save the owner harmless but to 
pay persons furnishing labor or materials, as the court held in Friend v. Ralston, supra, the 
weight of authority in analogous situations supports an action at law by the owner for the 
amount of the lien. See 2 Sedgwick, Damages §§ 788-795 (oth ed. 1913); cf. 38 Harv. L. Rev. 
502 (1925). 

7 Village of Argyle v. Plunkett, 226 N.Y. 306, 124 N.E. 1 (1919) (even though the bond is 
also conditioned on payment of persons furnishing labor or materials). 
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B. BONDS SECURING A CONTRACTUAL UNDERTAKING OF THE PRINCIPAL TO 
FURNISH LABOR AND MATERIALS—-PROTECTION OF PERSONS 
FURNISHING LABOR OR MATERIALS? 


In the preceding sub-topic it was found that protection is usually given 
to the owner. It remains to be considered whether any right or other 
protection is to be given to persons furnishing labor or materials. The 
contract between owner and builder, standing alone, could not reasonably 
be interpreted as conferring righ's on such persons against the builder, 
because he would be bound anyhow as employer or purchaser. Further- 
more, even when considered in the light of the surety bond, which was then 
given or was about to be given to secure performance of all its provisions, 
the contract can scarcely be interpreted as vesting rights in persons fur- 
nishing labor or materials against the builder with a view to giving them 
redress against the surety on the bond. The contract and the bond run to 
the owner, and laborers and materialmen are not mentioned therein spe- 
cifically or as a class; moreover, they frequently have liens on the proper- 
ty, which ordinarily give full protection, or at least on the fund, that is, 
the unpaid contract price, and so have partial protection. It seems, there- 
fore, that the contract and bond should be referred exclusively to the pro- 
tection of the owner, and persons furnishing labor or materials denied any 
right against the surety.® 

Furthermore, when the materialman’® has no claim against the owner 

§ Authorities pertinent to this sub-topic are collected in 27 L.R.A. (N.S.) 573, s9t (1910), 
Ann. Cas. 1916A 754, 756, 759, 77 A.L.R. 21, 64, 101 (1932). 


® Sun Indemnity Co. v. American University, 58 App. D. C. 184, 26 F. (2d) 556 (1928); 
Morgantown Mfg. Co. v. Anderson, 165 N.C. 285, 81 S.E. 418 (1914), Ann. Cas. r916A 763 
(contract to provide all materials and perform all work; surety company; lien on fund); 
Yawkey-Crowley Lumber Co. v. De Longe, 157 Wis. 390, 147 N.W. 334 (1914) (contract to 
provide all the materials and perform all the work; surety company; lien on property). A for- 
tiori, if the bond is conditioned merely on the builder’s doing the work; Crane Co. v. Borwick 
Trenching Corp., Ltd., 138 Cal. App. 319, 32 P. (2d) 387 (1934). 

Contra: Lichtentag v. Feitel, 113 La. 931, 37 So. 880 (1905) (contract to furnish labor and 
material; individual surety; materialman had claim against the owner and lien on his prop- 
erty). 

In Pacific States Electric Co. v. United States F. & G. Co., 109 Cal. App. 691, 293 Pac. 812 
(1930), S-2, a surety company bound on the bond of P-2, a sub-contractor, to P, a contractor, 
conditioned on the performance of the sub-contract, was held liable to M, who furnished ma- 
terials to P-2, although the contract between P and P-2 merely obligated P-2 to “furnish 
materials”; the court said (1) that it made no difference that S, surety for the contractor, was 
liable to M for the same materials (on a bond conditioned that P should pay the claims of 
all persons furnishing materials to be used in the work), and (2) that if M exacted payment 
from S the latter would be subrogated to the former’s right against S-2. The writer disagrees 
with the decision that M had a right against S-2, but agrees with the dictum that if M had such 
a right S would have an equity of subrogation therein. 

© What is said in this sub-topic concerning the materialman is equally applicable to one 
furnishing labor or (if the coverage of the bond be wide enough) supplies, tools, machinery, 
board, money, etc. 
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or his property (as is usually true when the owner is the United States, a 
state, a municipality or other public body, and the property used for a 
public purpose), the provision of the contract calling for the furnishing of 
labor and materials, with or without the words “at the contractor’s sole 
expense,”’ can reasonably be attributed to abundant caution on the part 
of the owner and regarded as meant to bar the contractor from any claim 
for additional compensation, whether the materials be already owned by 
him or the labor and materials are to be procured by him for cash or on 
credit. In spite of the desirability of ascribing meaning to all words of a 
contract, the writer believes that it is going too far to look on this language 
as conferring protection on the unpaid materialman when the undertak- 
ings and conditions of contract and bond run only to the owner and ma- 
terialmen are not mentioned therein generally or specifically. Hence, by 
the better view, in such cases the materialman has no right against the 
surety, whether the latter be a friendly” or a professional surety," and 


™ See reasoning of Otis, J., in Minneapolis Steel & Mach. Co. v. Federal Sur. Co., 34 F. (2d) 
270, 273 (C.C.A. 8th 1929). 

A fortiori is this interpretation sound, if the materialmen are given liens on the fund, that 
is, the balance due from the public body to the builder, even though it may turn out to be less 
than the aggregate of the liens. Hunter v. Boston, 218 Mass. 535, 106 N.E. 145 (1914). 


% City of Sterling v. Wolf, 163 Ill. 467, 45 N.E. 218 (1896); Greenfield Lumber Co. v. Par- 
ker, 159 Ind. 571, 65 N.E. 747 (1902) (contract by builder to provide labor and materials at 
own cost); Green Bay Lumber Co. v. Independent School Dist., 121 Iowa 663, 97 N.W. 72 
(1903) (contract to furnish labor and materials and deliver free from liens); Carr & Baal Co. v. 
Consolidated Dist., 187 Iowa 930, 174 N.W. 780 (1919); Fellows v. Kreutz, 189 Mo. App. 547, 
551, 176 S.W. 1080, 1081 (1915) (dictum); Van Clief & Sons, Inc. v. City of New York, 141 
Misc. 216, 252 N.Y.S. 402 (1931); McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 
90 S.E. 1010 (1916); Montgomery v. Rief, 15 Utah 495, 50 Pac. 623 (1897) (contract to furnish 
all material and perform labor); Puget Sound Brick Co. v. School Dist., 12 Wash. 118, 40 Pac. 
608 (1895) (contract to furnish materials) ; also cases cited in note 15, infra. 

Contra: W. P. Fuller & Co. v. Alturas School Dist., 28 Cal. App. 609, 153 Pac. 743 (1915); 
Crane Co. v. Borwick Trenching Corp., Ltd., 138 Cal. App. 319, 32 P. (2d) 387 (1934), distin- 
guishes the Fuller case on the ground that here the bond was merely conditioned on perform- 
ance of the work contracted for and not on performance of the contract generally. 

In Illinois it has been held that even though the bond, by reference to the contract, is con- 
ditioned on the contractor’s “furnishing and paying for” materials, since nothing is said about 
paying the materialmen, there is no manifested intention that the provision is for their benefit, 
and hence they have no rights on the bond. Searles v. City of Flora, 225 Ill. 167, 172, 80 N.E. 
98, 100 (1907); People v. Merkle, 269 Ill. App. 449 (1933). One wonders how materials could be 
paid for without paying the persons who furnish the same. 

*3 Minneapolis Steel & Mach. Co. v. Federal Sur. Co., 34 F. (2d) 270 (C.C.A. 8th 1929) 
(alternative decision); also cases cited in note 15, infra; Standard Oil Co. v. National Sur. Co., 
234 Ky. 764, 29 S.W. (2d) 29 (1930) (contract to furnish materiais and perform labor; contract 
price to include payment for same; Wilson v. Nelson, 54 Ckla. 457, 153 Pac. 1179 (1916). 

Contra: Royal Ind. Co. v. Northern Ohio Granite & Stone Co., 100 Ohio St. 373, 126 N.E. 
405 (1919), 12 A.L.R. 378 (contract to do all work and furnish all material at own expense; 
bond conditioned on performance of contract and saving city harmless from all claims); Mack 
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whether bound for the contractor to the owner, or for a subcontractor to 
the contractor."* Moreover, it has been so held when a statute required 
the taking of a bond conditioned that the principal would pay persons 
furnishing labor or materials and the particular bond expressed no such 
condition ;*5 this seems to be a sound interpretation, although it must be 
conceded that the existence of the statute is a circumstance making in 
favor of the materialman, especially if the omission would expose the 
public body or the officer accepting the bond to criminal or civil liability. 


Mfg. Co. v. Massachusetts Bonding & Ins. Co., 103 S.C. 55, 71, 87 S.E. 439, 443 (1915) (alter- 
native decision) ; Standard Oil Co. v. Powell Paving Co., 139 S.C. 411, 138 S.E. 184 (1927) (al- 
ternative decision; ib. 140 S.C. 39 and 144 S.C. 354, 138 S.E. 544 and 142 S.E. 612). 


™ Dunlap v. Eden, r5 Ind. App. 575, 44 N.E. 560 (1896) (individual sureties). 


1s Babcock v. American Surety Co., 236 Fed. 340 (C.C.A. 8th 1916) (“furnish all materi- 
als”); United States, for use of W. B. Young Supply Co. v. Stewart, 288 Fed. 187 (C.C.A. 8th 
1923) (surety company); United States, to use of Zambetti, v. American Fence Const. Co., 
15 F. (2d) 450 (C.C.A. 2d 1926) (surety company); United States, to use of Stallings, v. Starr, 
20 F. (2d) 803 (C.C.A. 4th 1927) (surety company; “construct at their own expense’”’); Daugh- 
try v. Maryland Cas. Co., 48 F. (2d) 786, 788 (C.C.A. 4th 1931) (dictum;) Warner v. Halybur- 
ton, 187 N.C. 414, 121 S.E. 756 (1924) (“provide labor and material at their own expense”; 
individual surety; public officer guilty of misdemeanor by omission); Wilson v. Nelson, 54 
Okla. 457, 153 Pac. 1179 (1916) (“furnish all labor and materials”; surety company) ; Hardison 
& Co. v. Yeaman, 115 Tenn. 639, 91 S.W. 1111 (1906) (officers criminally and civilly responsi- 
ble; but bond of surety company provided that surety should not be liable “to anyone except 
the owner’’); Tennessee Supply Co. v. Bina Young & Son, 142 Tenn. 142, 218 S.W. 225 (1919) 
(officers criminally and civilly responsible; surety company). See Gill v. Paysee, 48 Nev. 12, 
29, 226 Pac. 302, 308 (1924) (Ducker, C. J.; “provide all the materials and perform all the 
work”’); and Electric Appliance Co. v. United States F. & G. Co., 110 Wis. 434, 85 N.W. 648 
(1901). 

Contra: Fogarty v. Davis, 305 Mo. 288, 295, 264 S.W. 879, 881 (1924) (contract “to provide 
all materials and perform all work’’; alternative decision); Nye-Schneider-Fowler Co. v. Roe- 
ser, 103 Neb. 614, 618, 173 N.W. 605, 607 (1919) (contract “to erect”; alternative decision, 
reversed on other grounds in 104 Neb. 389, 177 N.W. 750 (1920)). 


6 In Sailling v. Morrell, 97 Neb. 454, 150 N.W. 195 (1914), however, a statute made it the 
duty of school trustees to exact a bond conditioned on the principal’s paying laborers; they 
accepted a bond merely conditioned on performance of the contract, which required the prin- 
cipal to “provide all materials and perform all work.” In an action brought by a laborer against 
the trustees, judgment was rendered for the defendants on the grounds (1) that the bond in- 
directly protected the laborer and hence he suffered no damage, and at any rate (2) that it was 
not proved that the trustees acted in bad faith. 

Of course, if a court accepts the doctrine that a bond given because required by statute 
impliedly incorporates the provisions of the statute, the materialman will prevail against the 
surety. Fogarty v. Davis, 305 Mo. 288, 293, 264 S.W. 879, 880 (1924) (alternative decision); 
Nye-Schneider-Fowler Co. v.. Roeser, supra note 15 (alternative decision); Gill v. Paysee, 48 
Nev. 12, 22, 226 Pac. 302, 306 (1924) (Coleman, J.). 

It is clear that, if the statute provides that a bond given thereunder shall have the same 
legal effect as if the condition protecting laborers and materialmen were written therein, they 
will be protected accordingly even though the bond contains no provision to that effect. Com- 
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Furthermore, even if the contract states or stipulates that the principal 
gives or shall give a bond with sufficient surety conditioned on payment of 
laborers and materialmen, and the surety bond given is not so expressly 
conditioned but only on performance of all the provisions of the contract, 
an action does not lie in favor of the materialman against the surety on 
any theory that the bond was impliedly conditioned on the payment of 
their claims;’’ nor, it seems, for damages resulting from the principal’s fail- 
ure to give a bond in the originally stipulated form, for the tender and 
acceptance of a bond in different form constituted an effective discharge 
of the stipulation of the contract."* 


mercial Bank of Magee v. Evans, 145 Miss. 643, 651, 112 So. 482 (1927); Standard Electric 
Time Co., Inc. v. Fidelity & Deposit Co., 191 N.C. 653, 656, 132 S.E. 808, 809 (1926) (alterna- 
tive decision); Southern Sur. Co. v. Chambers, 115 Ohio St. 434, 154 N.E. 786 (1926). 

For collections of authorities dealing with the liability of the municipality to laborers and 
materialmen for failing to take the required bond or a bond in the required form, see notes, 
L.R.A. 1915F 629, Ann. Cas. 1917B 1089, and 64 A.L.R. 678 (1929); with the liability of the 
public officer, see notes, 49 L.R.A. (N.S.) 1199 (1914), Ann. Cas. 1917B 1089, 1092, and 64 
A.L.R. 678 (1929). 

17 Babcock v. American Sur. Co., 236 Fed. 340, 341 (C.C.A. 8th 1916); and cases cited in 
note 18, infra; United States, to use of Stallings, v. Starr, 20 F. (2d) 803 (C.C.A. 4th 1927). 

In Daughtry v. Maryland Casualty Co., 48 F. (2d) 786, 788 (C.C.A. 4th 1931), however, 
the additional facts were present that the bond was expressed by the contract to be, and actual- 
ly was, executed concurrently therewith, and the contract was attached to the bond and was 
so referred to therein; it was held that the bond was impliedly conditioned on payment of 
materialmen. And see Southwestern Sash & Door Co. v. American Employers’ Ins. Co., 37 
N.M. 212, 215, 20 P. (2d) 928, 930 (1933). 

Of course, if the contract stipulates that the principal shall pay laborers and materialmen, 
and not merely give bond to pay them, the surety is bound to such persons by virtue of the 
general condition of the bond. Peake v. United States, 16 App. D.C. 415, 419 (1900). 

Moreover, if the same surety executed a “bid” bond, though in much smaller amount, con- 
ditioned on the principal’s entering into proper contract and furnishing a bond securing per- 
formance thereof and payment of all claims for labor and materials, the “bid” bond of the 
surety has been held to indicate that the final bond was intended to comply therewith though 
explicit protection of the materialman was omitted therefrom. American Guar. Co. v. Cliff 
Co., 115 Ohio St. 524, 531, 155 N.E. 127, 129 (1926) (alternative decision). 


8 United States, for use of W. B. Young Supply Co., v. Stewart, 288 Fed. 187, 189 (C.C.A. 
8th 1923); Builders Material & Supply Co. v. Evans Const. Co., 204 Mo. App. 76, 86, 221 
S.W. 142, 145 (1920) (public construction); Crum v. Jenkins, 145 S.C. 177, 187, 143 S.E. 21, 
24 (1928) (alternative decision; private construction); Electric Appliance Co. v. United States 
F. & G. Co., 110 Wis. 434, 438, 85 N.W. 648, 649 (1901); and see United States, to use of Zam- 
betti, v. American Fence Const. Co., 15 F. (2d) 450 (C.C.A. 2d 1926). 

A fortiori, no action will lie in favor of the materialman against the surety in the federal 
courts under favor of 33 Stat. 811, c. 778 (1905); 40 U.S.C.A. § 270 (1928). United States, to 
use of Zambetti, v. American Fence Const. Co., supra. 

It is to be observed, however, that in case of mutual mistake in expression, not only the 
owner, but probably the materialman, may have equitable relief by way of reformation. Fau- 
rote v. State, 110 Ind. 463, 466, 11 N.E. 472, 474 (1887), as explained in Hart v. State, 120 
Ind. 83, 84, 87, 21 N.E. 654, 655, 24 id. 151 (1889). 
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Moreover, the addition of a condition that the work shall be completed 
and delivered free from liens of persons furnishing labor or materials, or 
that the owner be saved harmless from the liens or other claims of such 
persons, should not affect the interpretation of the agreement to furnish 
labor and materials, whether such liens could be acquired, as in cases of 
private ownership, or could not be acquired, as in cases of public owner- 
ship and use." While the agreement to furnish labor and materials cannot 
here be reasonably referred to the indemnification of the owner against 
claims therefor, still it need not be interpreted as vesting rights in the 
materialman; it may better be ascribed to a desire on the part of the 
owner to exclude the contractor from claiming compensation in addition 
to the contract price. It is also to be observed, as discussed in a later sub- 
topic,”® that a provision to save the owner harmless from liens may be 
met, not necessarily by paying the materialman or by procuring a release 
from him, but by putting the owner in sufficient funds to pay him; more- 
over, the form of the condition imports an intention to protect and vest 
rights in the owner rather than in the materialman. 

Even more clearly, it makes no difference that the additional stipula- 
tion is to the effect that a present or retained percentage of estimates 
should be payable by the owner to the contractor only if there be no liens 
on the property and/or receipts of payment or other evidence of that fact 
be produced." 

In the Michigan case of Alpena, for use of Zess, v. Title Guaranty & 
Surety Co.,” the contract required the principal to furnish labor and mate- 
rials at his own expense, and the surety bond was conditioned on his per- 
formance of the contract and also on his saving the city and its officers 
harmless from all claims for labor and materials. A materialman was held 

9 Townsend v. Cleveland Fire Proofing Co., 18 Ind. App. 568, 575, 47 N.E. 707, 709 (1897); 
Staples-Hildebrand Co. v. Metal Concrete Chimney Co., 62 Ind. App. 592, 112 N.E. 832 
(1916); McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. 1010 (1916); Smith v. 
Bowman, 32 Utah 33, 45, 88 Pac. 687, 691 (1907) (individual sureties). 

Contra: La Crosse Lumber Co. v. Schwartz, 163 Mo. App. 659, 147 S.W. sor (1912) (also 
omission on part of public officers to comply with statutory duty to take bond conditioned on 
payment of persons furnishing labor or materials; individual sureties; court reasoned that 
otherwise condition to save harmless would be meaningless). 

Moreover, when the materialman has no claim against the owner or on his property, there 
is no color for “subrogating” or otherwise equitably entitling the materialman to the right of 
the owner against the surety for exoneration. Townsend v. Cleveland Fire Proofing Co., supra. 

2° Infra, sub-topic II-C. 


* Staples-Hildebrand Co. v. Metal Concrete Chimney Co., 62 Ind. App. 592, 112 N.E. 832 
(1916); McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. roro (1916); Mont- 
gomery v. Rief, 15 Utah 495, 50 Pac. 623 (1897). 

#158 Mich. 678, 123 N.W. 536 (1909). 
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to have a right against the surety. The writer doubts the soundness of the 
decision; he submits that the materialman had merely a right against the 
public officers for their failure to require a bond in proper form, and the 
latter a right of recourse against the surety. The agreement to furnish 
materials fell short of importing a right in the materialman, and the condi- 
tion in the bond saving the officers harmless was intended only for their 
protection and might have been fulfilled by principal or surety without 
paying the materialman, for example, by putting the officers in funds for 
that purpose or by procuring the materialman to release them. Likewise, 
the writer is forced to disagree with the California case of Sunset Lumber 
Co. v. Smith, a case of private construction, in which the bond was con- 
ditioned on performance of a contract requiring the contractor to furnish 
necessary labor and materials and complete the work free from all liens. 
He believes that an intention to create a right in the materialman against 
the surety was not sufficiently manifested, in spite of the provision of a 
California statute” that the filing of a bond so protecting materialmen 
would restrict the lien on the owner’s property to the amount due from 
him to the contractor. 


C. BONDS CONDITIONED, DIRECTLY OR BY REFERENCE TO THE CONTRACT, AGAINST 
LIENS ON THE PROPERTY OF THE OWNER OR FOR HIS INDEMNIFICATION 


If the condition is that the principal shall complete and deliver the work 
free from liens for labor or materials, the obvious purpose is the protection 
of the owner and the intention is that he, and he alone, shall have rights. 
Hence, if the owner pays a person who has furnished labor or materials 
and thus removes a perfected lien on his property, he may recover his loss 
so caused in an action on the surety bond. If, however, the time for filing 
or otherwise perfecting the lien has expired, a payment by the owner can- 
not be recovered in an action on the bond, for it is voluntary and not the 
proximate consequence of the principal’s default.** Moreover, if the lien 
has not been perfected, so that it is as yet non-existing or inchoate, even 
though the time for perfecting it has not expired, the payment should not 
be recoverable in an action on the bond; it should be regarded as volun- 

7391 Cal. App. 746, 267 Pac. 738 (1928). 4 Cal. Code of Civ. Proc. § 1183 (1931). 

*s Fuqua v. Tulsa Masonic Bldg. Ass’n, 129 Okla. 106, 263 Pac. 660 (1928), Campbell’s 
Cases on Suretyship 19 (1931). 

6 Bell v. Paul, 35 Neb. 240, 52 N.W. 1110 (1892). 

Contra: Fuqua v. Tulsa Masonic Bldg. Ass’n, 129 Okla. 106, 110, 263 Pac. 660, 663 (1928) 
(dictum that it is sufficient if lien is existing or impending). 

In Simonson v. Grant, 36 Minn. 439, 31 N.W. 861 (1887), it was not held that a payment 
made by the owner to the materialman before lien filed could not be recovered from the surety, 
but only that, there being no such amount then due from the owner to the contractor, the pay- 
ment was such an unjustifiable variation of the risk of the surety as to discharge him from re- 
sponsibility for future payments. 
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tary since the owner was not under risk of imminent loss and the principal 
might have paid the materialman. Nevertheless, it must be observed 
that, if the bond is also conditioned on the payment of persons furnishing 
labor or materials, a payment made by the owner to such person before 
lien filed, while not caused, is not officious and therefore in equity justifies 
the subrogation of the owner, as a non-officious payor, to the claim of such 
person against the surety on the bond,”’ or quasi-contractual recovery at 
law against him on the ground of benefit conferred by the discharge of his 
obligation. 

On the other hand, when the bond is merely conditioned on completion 
and delivery of the work free from liens, the person furnishing labor or 
materials, although not paid therefor, usually cannot recover judgment on 
the surety bond. This conclusion is clear (1) when a statute gives to such 
person a lien on the property of the owner” (as is frequently the case when 
the work is of a private nature), for the condition is then obviously refer- 
able to the protection of the owner alone;?? and (2) even when no lien on 
his property is possible, for example, when it is of public ownership and 
use,° because the language shows that the attention of the parties is 
directed to protection of the public owner, and the presence of the provi- 
sion is properly attributable to misapprehension or abundant caution. 
It is to be expected, however, that circumstances may point so strongly 
the other way as to make the question of interpretation a close one. Thus, 
27 Yawkey-Crowley Lumber Co. v. Sinaiko, 189 Wis. 298, 303, 206 N.W. 976, 978 (1926). 


8 Fleming v. Greener, 173 Ind. 260, 266, 268, 90 N.E. 72, 73, 76, 140 Am. St. Rep. 254, 258, 
21 Ann. Cas. 959, 961, modifying 87 N.E. 719, 721 (1909); Stetson & Post Mill Co. v. Mc- 
Donald, 5 Wash. 496, 32 Pac. 108 (1893) (although the surety did not execute any bond, he 
signed contract as such). See Uhrich v. Globe Sur. Co., 191 Mo. App. 111, 166 S.W. 845 (1915). 


» A fortiori is this true, if the bond provides that the surety shall not be liable to anyone 
except the owner (Herpolsheimer v. Hansell-Elcock Co., 141 Mich. 367, 369, 104 N.W. 671, 
672 (1905); Morganton Mfg. Co. v. Anderson, 165 N.C. 285, 81 S.E. 418 (1914), Ann. Cas. 
1916A 763), or that the use or benefit of the bond, or right of action thereon, shall not accrue to 
anyone except the owner (Crum v. Jenkins, 145 S.C. 177, 143 S.E. 21 (1928)). 

Bonds Given by Owner to Mortgagee. Likewise, if the owner gives to a mortgagee a bond with 
surety conditioned on completion of construction free from liens for labor or materials, a laborer 
or materialman has no rights thereon. Cleveland Window Glass & Door Co. v. National Sur. 
Co., 118 Ohio St. 414, 161 N.E. 280 (1928) (bond also conditioned on saving mortgagee harm- 
less from such liens; mortgage superior to any lien); National Sur. Co. v. Brown-Graves Co., 
7 F. (2d) 91 (C.C.A. 6th 1925) (same). 

3° Green Bay Lumber Co. v. Independent School Dist., 121 Iowa 663, 97 N.W. 72 (1903) 
(ib., go N.W. 504); McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. 1010 (1916) 
(even though a statute required the taking of a bond conditioned on payment for labor and 
materials); Electric Appliance Co. v. United States F. & G. Co., 110 Wis. 434, 85 N.W. 648, 
53 L.R.A. 609 (1901) (even though contract called for a bond conditioned on payment for 
labor or materials, and the condition was omitted). 

All the more clearly is this true, if the bond provides that the surety shall not be liable, nor 
its benefit accrue, to anyone other than the owner. Jn re Fowble, 213 Fed. 676 (D.C. Md. 1914). 
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in La Crosse Lumber Co. v. Schwartz,* the bond was also conditioned on 
the contractor’s furnishing materials, and it was the statutory duty of the 
public officers to insert a condition for the payment of persons furnishing 
labor or materials; it was held that an individual surety was liable to a 
materialman® on the reasoning that otherwise the condition for delivery 
iree from liens would be meaningless and the officers remiss in performance 
of duty. Nevertheless, in such a case liability to the materialman would 
be excluded by a provision in the bond that the surety should not be liable 
to anyone except the owner, or that the use or benefit of the bond or the 
right of action thereon should not accrue to any person other than the 
owner.*3 

Likewise, rights are denied to persons furnishing labor or materials 
when the bond is directly or by reference conditioned on “saving the own- 
er harmless”’*4 or “exonerating” him from, or “reimbursing” him for,%5 the 
payment of such liens or claims. The reasons for such denial are stronger 
here than in the situations last considered. A condition to deliver con- 
struction free from liens can be met, if liens have arisen, only by paying 
the lienors or by procuring releases from them (in return for which they 
may exact payment). On the other hand, a condition to exonerate, or to 
save harmless (which properly includes exoneration), can be met alterna- 
tively by putting the owner in sufficient funds to make payment; and a 
condition to reimburse necessarily contemplates performance to the 
owner. A fortiori, a person furnishing labor or materials will have no right 
on the bond when the contract to which it refers merely stipulates that the 


3* 163 Mo. App. 659, 147 S.W. sor (1912). 


32 Contra: McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. roro (1916) (al- 
though bond also contained a condition that owner be saved harmless from such claims). And 
see Wilson v. Nelson, 54 Okla. 457, 153 Pac. 1179 (1916) (“indemnify and save harmless’’). 


33 Wallace Equipment Co. v. Graves, 132 Wash. 141, 144, 231 Pac. 458, 460 (1924). 


34 Pine Bluff Lodge v. Sanders, 86 Ark. 291, 298, 111 S.W. 255, 257 (1908); Skinner Bros. 
Mfg. Co., Inc. v. Shevlin Eng. Co., Inc., 231 App. Div. 656, 659, 248 N.Y.S. 380, 383 (1931); 
McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. 1010 (1916); Wilson v. Nelson, 
54 Okla. 457, 153 Pac. 1179 (1916); Blyth-Fargo Co. v. Free, 46 Utah 233, 148 Pac. 427 (1915). 
And see Dunlap v. Eden, 15 Ind. App. 575, 44 N.E. 560 (1896) (sub-contractor’s bond condi- 
tioned on saving contractor harmless from liens; public construction; see note 86, infra). 

A fortiori is this result to be reached when the bond provides that the surety shall be liable 
to, or the use or benefit of the bond or the right of action thereon accrue to, no one save the 
owner. Yet even then the materialman may recover judgment against the surety, if a statute 
not only requires the execution of a bond conditioned for the protection of persons furnishing 
labor or materials but also provides that a bond in which such condition is omitted shall have 
the same legal effect as if it were included. Union Ind. Co. v. Acme Blow Pipe Works, 150 
Miss. 332, 349, 117 So. 251, 253 (1928). 
3s Green Bay Lumber Co. v. Independent School Dist., 121 Iowa 663, 97 N.W. 72 (1903). 
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retained percentage shall be payable by owner to contractor only if there 
be no liens on the property and/or a receipt of payment or other evidence 
thereof be produced.* 

Indeed, in two cases a materialman has been denied recovery from the 
surety when the bond was conditioned on the contractor’s paying any lien 
for labor or materials as well as on his freeing the owner’s property there- 
from: (1) The Minnesota case of Moore v. Mann*’ was one of private con- 
struction and the owner’s property was exposed to such liens. The writer 
cubmits that the provision for paying the lien might well have been 
ascribed to an intention to vest a right to receive payment in the lienor, 
and the provision for freeing the owner’s property from the lien to an in- 
tention to place in the latter a right to require such payment.* (2) In the 
Illinois decision of Spalding Lumber Co. v. Brown,*® in which the owner 
was a public school district, the statute imposed a lien not on the building 
but on the fund, that is, on the balance due from the owner to the con- 
tractor, and hence on property of the latter. If the parties inserted the 
provision for discharging the owner’s property from liens under misappre- 
hension, the question of interpretation was like that considered in connec- 
tion with the Minnesota case; and if out of abundant caution, the provi- 
sion for payment had to be accounted for, and it rather clearly imported 
an intention to create rights in the materialman, since he needed the re- 
sponsibility of the surety, inasmuch as the lien on the fund might (and 
actually did) turn out to be insufficient. The writer’s position, that the 
surety is bound to the materialman on such a bond, is all the stronger if a 
statute requires it to be conditioned on payment of claims for labor or 
materials. 

Cases have arisen in which the contract calls for a surety bond condi- 
tioned on the payment of persons furnishing labor or materials, but the 
bond executed is conditioned only against liens on the property of the 
owner or for his indemnification generally. In such cases, if the bond is not 
also conditioned on performance of the contract, the requirement of the 
contract is not sufficiently significant to lead to an interpretation of the 
bond favoring materialmen;* and so, even when the bond is conditioned 


3% Montgomery v. Rief, 15 Utah 495, 50 Pac. 623 (1897). Sub-topic II-F. 

37 130 Minn. 318, 153 N.W. 609 (1915) (surety company held not liable to materialman). 

38 See Getchell & Martin Lumber Co. v. Peterson & Sampson, 124 Iowa 599, 100 N.W. 550 
(1904) (“pay all claims for labor and material, and save owner harmless from any liens there- 
for”; judgment for materialman against surety company affirmed). 

3% 171 Ill. 487, 49 N.E. 725 (1898) (individual sureties held not liable to materialman). Ac- 
cord: City of Herrin v. Stein, 206 Ill. App. 339 (1917). 

4 Wallace Equipment Co. v. Graves, 132 Wash. 141, 231 Pac. 458 (1924) (also, use of bond 
confined to owner). 
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on performance of all the provisions of the contract; nor in the latter case 
could a materialman recover damages for failure to give the bond re- 
quired by the contract, since the owner by accepting a different bond dis- 
charged the contractual undertaking.” 


D. BONDS CONDITIONED, DIRECTLY OR BY REFERENCE TO THE CONTRACT, ON 
PAYING CLAIMS FOR LABOR OR MATERIALS, AND ALSO ON 
PROTECTING THE OWNER AGAINST LIENS THEREFOR 


The question presented by such a bond is whether the presumption or 
inference arising from the condition to pay claims for labor or materials is 
rebutted by the presence of the condition protecting the owner against 
such claims, for example, a condition that the work be completed and 
delivered free from liens, or that the owner be saved harmless or exoner- 
ated therefrom or reimbursed for loss suffered thereby. There are three 
lines of decision: 

(1) Some authorities hold that materialmen® have no direct rights on 
the bond, it being said either that the manifested purpose of the bond is 
confined to protecting the owner and its intention to placing rights in 
him,“ or that if there is an intention to create rights in materialmen legal 
effect will not be given to it.44 Even so, if the owner’s property is subject 
to lien, as it usually is in a case of private construction, the materialmen 
may well be held equitably entitled to the right of the owner against the 
surety that the latter pay the materialmen,* although the rule of Law- 


# See sub-topic II-B, note 18. 

4 The statements made in this sub-topic are equally applicable to persons furnishing labor; 
and, if the coverage of the bond be wide enough, to supply and other creditors. 

43 Maryland Cas. Co. v. Johnson, 15 F. (2d) 253 (D.C. Mich. 1926) (also stressing no re- 
liance); Moore v. Mann, 130 Minn. 318, 153 N.W. 609 (1915) (surety company); Pankey v. 
National Sur. Co., 115 Ore. 648, 239 Pac. 808 (1925) and cases there cited; National Bank of 
Cleburne v. Gulf etc. Ry. Co., 95 Tex. 176, 66 S.W. 203 (1902) ; Oak Cliff Lumber Co. v. Ameri- 
can Ind. Co., 266 S.W. 429 (Tex. Civ. App. 1924); Forsyth v. New York Ind. Co., 159 Wash. 
318, 293 Pac. 284 (1930) and cases there cited. 


44 Central Supply Co. v. United States F. & G. Co., 273 Mass. 139, 145, 173 N.E. 697, 699 
(1930); Jefferson v. Asch, 53 Minn. 446, 55 N.W. 604, 25 L.R.A. 257, 39 Am. St. Rep. 618 
(1893) (bond given “for the use” of materialmen). 

45 It is to be observed that the owner is a real surety for the contractor. The fact that one is 
a real rather than a personal surety does not prevent the creditor from being equitably entitled 
to his interest in a security res proceeding from the principal (Baltimore & Ohio R.R. Co. v. 
Trimble, 51 Md. 99, 113 (1878); and see Van Orden v. Durham, 35 Cal. 136 (1868), and Sher- 
rod v. Dixon, 120 N.C. 60, 26 S.E. 770 (1897)). Nor should it prevent the creditor from being 
entitled to the obligation of a stranger (here the surety) especially when, as here, that obligation 
is to pay the creditor (Curtis v. Tyler, 9 Paige (N.Y.) 431 (1842), Campbell’s Cases on Suretyship 
233-234 (1931)). It is true that the materialman, not being a creditor of the owner personally, 
could not seize this asset by way of equitable execution. Nevertheless, ours is a case of a pecul- 
iar asset—peculiar in that performance necessarily comes to the materialman. See also the 
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rence v. Fox probably cannot be so extended as to give a direct legal right 
against the surety. 

(2) Other authorities, especially the more recent ones, hold that the 
materialmen have direct rights against the surety on the bond. This is the 
sound conclusion, for, if the condition for the payment of materialmen 
were intended to give protection to and place a right in the owner alone, 
the condition protecting him against liens would be entirely redundant. 
This conclusion becomes almost irresistible when a statute requires the 
bond to include a condition for the payment of materialmen, or if it re- 
quires that it be thus drawn in order to avoid a lien on the property of the 
owner. Nor does it make any difference whether the owner’s property 
could‘? or could not be subjected to liens.‘* In the former situation each 
of the two conditions is thus assigned a distinct use; in the latter the con- 
dition against liens should be ascribed to misapprehension or abundant 


treatment of an analogous situation in sub-topic I-D, note 106, in Part I of this article, published 
in 3 Univ. Chi. L. Rev. 1 (1935). Of course, if the materialman has no claim against the owner 
or on his property, even the indirect method of reaching the surety fails. 

# 20 N.Y. 268 (1859). 


47 Wm. Bayley Co. v. Columbia Cas. Co., 50 F. (2d) 899 (C.C.A. sth 1931); Fidelity & De- 
posit Co. v. Rainer, 220 Ala. 262, 265, 125 So. 55, 57 (1929), 77 A.L.R. 13, 18; Mansfield Lum- 
ber Co. v. National Sur. Co., 176 Ark. 1035, 5 S.W. (2d) 294 (1928); Aetna Cas. & Sur. Co. v. 
Big Rock Stone Co., 180 Ark. 1, 20 S.W. (2d) 180 (1929) (as it turned out, the materialman 
failed to file lien seasonably; and see Morris v. Nowlin Lumber Co., 100 Ark. 253, 268, 140 
S.W. 1, 6 (1911)); Byram Lumber & Supply Co. v. Page, 109 Conn. 256, 146 Atl. 293 (1929); 
American Sur. Co. v. Smith, 100 Fla. 1012, 130 So. 440 (1930); Johnson Elec. Co., Inc. v. Co- 
lumbia Cas. Co., ror Fla. 186, 133 So. 850 (1931); Knight & Jillson Co. v. Castle, 172 Ind. 97, 
87 N.E. 976 (1909), 27 L.R.A. (N.S.) 573 (dictum); Aetna Cas. & Sur. Co. v. United States 
Gypsum Co., 239 Ky. 247, 39 S.W. (2d) 234 (1931) (materialman filed lien but it was dis- 
charged under the statute by the owner’s giving another bond with sureties); Dixon & Wright 
v. Horne, 180 N.C. 585, 105 S.E. 270 (1920) (bond conditioned that principal “satisfy all claims 
and demands” and indemnify the owner for loss suffered by failure so to do); Pittsburgh Plate 
Glass Co. v. Fidelity & Deposit Co., 193 N.C. 769, 138 S.E. 143 (1927), ib., 197 N.C. 10, 147 
S.E. 681 (1929); Warren Webster & Co. v. Beaumont Hotel Co., 151 Wis. 1, 138 N.W. 102 
(1912) (bond conditioned on principal’s paying “all indebtedness’’); Concrete Steel Co. v. Il- 
linois Sur. Co., 163 Wis. 41, 157 N.W. 543 (1916) (bond conditioned on principal’s satisfying 
“all claims and demands”). 

So, when the bond referred to the contract, which required the contractor to pay all persons 
furnishing labor or materials and made final payment of the contract price conditional on the 
discharge of all liens on the property and production of receipts therefor. Algonite Stone Mfg. 
Co. v. Fidelity & Deposit Co., 100 Kan. 28, 163 Pac. 1076 (1917), L.R.A. 1917D 722. 


# Leslie Lumber & Supply Co. v. Lawrence, 178 Ark. 573, 11 S.W. (2d) 458 (1928); French 
v. Farmer, 178 Cal. 218, 172 Pac. 1102 (1918) (work being done for railway company on land 
of United States government); Baker & Co. v. Bryan, 64 Iowa 561, 21 N.W. 83 (1884); Hart- 
ford Acc. & Ind. Co. v. W. & J. Knox Co., 150 Md. 40, 48, 132 Atl. 261, 263 (1926) (mechanic’s 
lien on private property not obtainable in Baltimore); H. H. Robertson Co. v. Globe Ind. Co., 
268 Pa. 309, 112 Atl. 50 (1920) (statute so required). 
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caution. Since this is a question of interpretation, it obviously makes no 
difference whether or not a lien was ultimately perfected. It is to be ob- 
served that the form of bond adopted by the American Institute of Archi- 
tects falls within this class,*® and when a bond in that form is involved in 
litigation the further reason may be adduced that courts should impute to 
the parties the apparent intention of the Institute to extend protection not 
alone to the owner but to persons furnishing labor or materials.5° Conse- 
quently, by the weight of authority, the materialman is recognized as hav- 
ing a direct right on the bond.* 


(3) There is authority for an intermediate view that the bond is to be 


interpreted as conditioned on the payment of such claims for labor and 
materials as shall become effective liens.” 


In situations where the materialman has a lien on the property of the 
owner and also a right on the bond against the surety, the owner is a real 
surety, and the surety a personal surety, for the contractor to the materi- 
alman; and they are in the consensual relation of subsurety and surety, 
respectively, since such is the effect of the condition in the bond to save 
the owner harmless from, or reimburse him for, payment of the claim of 
the materialman; the result is that the owner is entitled to the usual 
rights of recourse, that is, reimbursement, subrogation and exoneration, 
against the surety as well as against the contractor. 


#” The condition of this form of bond is as follows: ““Now, Therefore, the Condition of this 
Obligation is such that if the Principal shall faithfully perform the Contract on his part, and 
satisfy all claims and demands, incurred for the same, and shall fully indemnify and save 
harmless the Owner from all cost and damage which he may suffer by reason of failure so to do, 
and shall fully reimburse and repay the Owner all outlay and expense which the Owner may 
incur in making good any such default, and shall pay all persons who have contracts directly 
with the Principal for labor or materials, then this obligation shall be null and void; otherwise 
it shall remain in full force and effect.” Blake, Law of Architecture and Building 317 (2d ed. 
1925). 

5° Bouldin, J., in Fidelity & Deposit Co. v. Rainer, 220 Ala. 262, 266, 125 So. 55, 59, 77 
A.L.R. 13, 19 (1929); Maltbie, J., in Byram Lumber & Supply Co. v. Page, 109 Conn. 256, 
266, 145 Atl. 293, 296 (1929). 

s* Wm. Bayley Co. v. Columbia Cas. Co., 50 F. (2d) 899 (C.C.A. sth 1931); Fidelity & De- 
posit Co. v. Rainer, 220 Ala. 262, 265, 125 So. 55, 57, 77 A-L.R. 13, 18 (1929); Mansfield Lum- 
ber Co. v. National Sur. Co., 176 Ark. 1035, 5 S.W. (2d) 294 (1928); Byram Lumber & Supply 
Co. v. Page, 109 Conn. 256, 146 Atl. 293 (1929); Johnson Elec. Co., Inc. v. Columbia Cas. Co., 
101 Fla. 186, 133 So. 850 (1931); Hartford Acc. & Ind. Co. v. W. & J. Knox Co., 150 Md. 40, 
132 Atl. 261 (1926); Pittsburgh Plate Glass Co. v. Fidelity & Deposit Co., 193 N.C. 769, 138 
S.E. 143 (1927); Pittsburgh Plate Glass Co. v. Hotel Corp., 197 N.C. 10, 147 S.E. 681, 198 
N.C. 166, 150 S.E. 877 (1929). 

Contra: Central Supply Co. v. United States F. & G. Co., 273 Mass. 139, 173 N.E. 697 
(1930); Forsyth v. New York Ind. Co., 159 Wash. 318, 324, 293 Pac. 284, 286 (1930) (on the 
ground of absence of privity of contract, and distinguishing bonds for public construction). 

s* Marquette Bldg. Co. v. Wilson, 109 Mich. 223, 67 N.W. 123 (1896) (materialman failed 
seasonably to perfect lien on private property). 
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E. BONDS CONDITIONED, DIRECTLY OR BY REFERENCE TO THE CONTRACT, ON 
PAYMENT OF THE CLAIMS OF PERSONS HAVING LIENS FOR LABOR 
OR MATERIALS OR STATED TO BE FOR THEIR USE 


If the bond is so worded, it is generally not intended that persons 
furnishing labor or materials without acquiring liens on the property 
should have rights on the bond, whether there is a statute which permits 
the filing of liens, as when the promisee is a private owner,** or no such 
statute, as when the property is of public ownership and use.™ 

When the property is of public ownership and use, the condition must 
be ascribed to misapprehension or abundant caution. Even so, if the bond 
is conditioned generally, that is, for the payment of all indebtedness of the 
contractor, or the claims of all persons furnishing labor or materials, but is 
stated to be for the benefit of persons having liens on the property of the 
owner for labor and materials furnished, it has been held that the infer- 
ence or presumption (arising from the condition) that all persons having 
claims, or claims for furnishing labor or materials, as the case may be, are 
intended to have rights on the bond, is not rebutted by the expression of a 
qualified class of beneficiaries, since no one can meet the qualification.’ 
Furthermore, the existence of a statute requiring a bond conditioned on 
the payment of all claims for labor or materials is an additional circum- 
stance lending support to that interpretation. 

If the bond is conditioned on the payment of anyone “‘who, in the ab- 
sence of the bond, would have a lien” on the fund, steps for the perfection 
and preservation of such a lien need not be taken, since by force of statute 
the execution of the bond excludes an enforceable lien.’ 

Lastly, suppose that the property is of private ownership and that a 
person furnishing labor or materials has acquired a lien thereon. By the 
very condition of the bond such a person is to receive payment, but is he 
intended to have a right to payment? For the negative, it may be argued 
that usually he is fully protected by the lien and hence not in need of a 


53 The writer has not found supporting authority. 


54 Hutchinson v. Krueger, 34 Okla. 23, 124 Pac. 591 (1912), 41 L.R.A. (N.S.) 315, Ann. Cas. 
1914C 98. 

ss Snider v. Greer-Wilkinson Lumber Co., 51 Ind. App. 348, 96 N.E. 960 (1912) (public con- 
struction; bond conditioned on payment of all indebtedness; but expressed to run to and be for 
the use and suit of persons acquiring liens; individual sureties). 

Contra: Smith v. Bowman, 32 Utah 33, 88 Pac. 687 (1907), 9 L.R.A. (N.S.) 886 (like facts). 


% Klein v. Beers, 95 Okla. 80, 218 Pac. 1087 (1923) (other facts like those in Snider v. 
Greer-Wilkinson Lumber Co., supra note 55). 


57 Guard Rail Erectors, Inc. v. Standard Sur. & Cas. Co., 86 N.H. 349, 168 Atl. 903 (1933) 
(involving N.H. Laws 1927, c. 88, §§ 1, 2). And see American Bridge Co. v. United States 


F. & G. Co., 174 Atl. 57 (N.H. 1934), in which one furnishing material to a sub-contractor was 
allowed to recover on the bond. 
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right on the bond; and also that, if the owner had an interest in the pro- 
tection of laborers and materialmen, he would naturally have included 
those without liens as well as those with liens. It seems to be the better 
view, however, that the usual inference or presumption of intention to 
create rights in the person who is to receive payment is not rebutted; it 
will be to the advantage of the owner for the lienor to have a right against 


the surety which he can and probably will enforce in exoneration of the 
property of the owner. 


F. BONDS CONDITIONED ON PERFORMANCE OF CONTRACTS WHICH PROVIDE FOR THE 
OWNER’S WITHHOLDING OF THE CONTRACT PRICE UNTIL CLAIMS FOR 
LABOR OR MATERIALS BE PAID OR RECEIPTS BE PRODUCED 


(1) If the contract makes payment of the contract price or any part 
thereof (for example, payable or retained percentages of estimates) condi- 
tional, either absolutely or at the election of the owner, on the contractor’s 
paying persons having claims for labor or materials, or otherwise provides 
in effect that the owner shall or may withhold the price until such persons 
be paid, the latter do not thereby obtain rights on the surety bond, 
whether the property, being of private ownership, is subject to liens for 
such claims, or, being of public ownerwhip and use, is not so subject.’? 

(2) Likewise, if the contract makes such payment conditional, either 
absolutely or at the election of the owner,” on the contractor’s producing 
releases, receipts for payment, or other evidence of satisfaction, of claims 


58 Uhrich v. Globe Sur. Co., 191 Mo. App. 111, 166 S.W. 845 (1915) (right to withhold pur- 
chase price until liens satisfied; agreement in contract to pay for all labor and material in same 
sentence with the agreement to build and regarded by court as importing intention only to 
protect owner). See Lauer v. Dunn, 115 N.Y. 405, 409, 22 N.E. 270, 271 (1889) (arguendo; lien 
only on fund), and Hurd v. Johnson Park Inv. Co., 13 Misc. 643, 34 N.Y.S. 915 (1895) (ar- 
guendo; lien only on fund). 

Contra: Cooke v. Luscombe, 132 Kan. 147, 294 Pac. 849 (1931). 


% Hunter v. Boston, 218 Mass. 535, 106 N.E. 145 (1914) (contract provided that city 
“shall deduct and retain” from monthly estimates sums required to settle claims for labor or 
materials); McCausland & Co. v. Brown Const. Co., 172 N.C. 708, 90 S.E. roro (1916) (bond 
conditioned on turning building over free from liens and saving city harmless; contract provid- 
ed that city might retain out of price an amount sufficient for its indemnity); Montgomery v. 
Rief, 15 Utah 495, 50 Pac. 623 (1897) (retained percentage to be payable only if there be no 
liens for labor or materials and on the contractor’s producing payrolls, receipts or releases that 
all labor and materials have been fully paid for); Electric Appliance Co. v. United States F. & 
G. Co., 110 Wis. 434, 85 N.W. 648 (1901), 53 L.R.A. 609 (contract provided that work should 
be delivered free from liens and that before final payment the contractor should produce re- 
ceipts for labor and materials). 

Contra: Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb. 649, 650, 62 N.W. 50, 51 
(1895); Des Moines Bridge & Iron Works v. Marxen, 87 Neb. 684, 128 N.W. 31 (1910); North- 
western Bridge & Iron Co. v. Maryland Cas. Co., 171 Wis. 526, 177 N.W. 31 (1920) (not only 
was subcontractor awarded the amount due from city to contractor but also given judgment 
against the surety company for the balance of his claim). 


Baltimore v. Maryland Cas. Co., 146 Md. 508, 126 Atl. 880 (1924). 
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for labor or materials, persons having such claims have no rights on the 
surety bond, whether the property be of private ownership," or of public 
ownership and use. 

These are sound interpretations. In cases of private ownership the pro- 
vision of the contract, whether of the type treated in the first paragraph 
or in the second, is obviously intended for the security of the owner 
against such liens.® In cases of public ownership and use either type of 
provision is properly attributable to misapprehension or abundant cau- 
tion on the part of the owner rather than to an intention to place rights in 
persons furnishing labor or materials; or else to an intention (especially 
when withholding of payment is made dependent on the election of the 
owner) to create in such persons liens on the fund, that is, on the right of 
the contractor against the owner to receive the contract price—an intention 
which stops far short of vesting rights in them on the surety bond.™ 

It is to be observed, however, in cases falling under either paragraph 
(1) or (2) of this sub-topic, that if the bond, directly or by reference to the 
contract, is also conditioned on the payment of persons having claims for 
labor or materials, such persons have rights on the surety bond, whether 
the owner’s property may®s or may not be® subjected to lien. 


6 Contra: Cooke v. Luscombe, 132 Kan. 147, 294 Pac. 849 (1931) (“furnish all labor and 
materials necessary .... ; balance payable after receipts are furnished showing all labor and 
material is paid for’’; improperly rested on Algonite Stone Mfg. Co. v. Fidelity & Deposit Co., 
100 Kan. 28, 163 Pac. 1076 (1917), L.R.A. 1917D, 722). 

6 Staples-Hildebrand Co. v. Metal Concrete Chimney Co., 62 Ind. App. 592, 112 N.E. 832 
(1916); Hunt v. King, 97 Iowa 88, 90, 66 N.W. 71, 72 (1896) (statute gave mechanics’ liens on 
building in public ownership and use); Ludowici-Celadon Co. v. Netcott, 186 lowa 730, 732, 
172 N.W. 943 (1919) (accelerated payment of contract price on production of receipts) ; Carr & 
Baal Co. v. Consolidated Dist., 187 Iowa 930, 174 N.W. 780 (1919); Baltimore v. Maryland 
Cas. Co., 146 Md. 508, 126 Atl. 880 (1924). 

Contra: Lyman v. City of Lincoln, 38 Neb. 794, 57 N.W. 531 (1894) (individual surety) ; 
Des Moines Bridge & Iron Works v. Marxen, 87 Neb. 684, 128 N.W. 31 (1910). 

63 So, in case of public ownership and use, if a statute gives liens on the property. Hunt v. 
King, 97 Iowa 88, 90, 66 N.W. 71, 72 (1896). 

64 Baltimore v. Maryland Cas. Co., 146 Md. 508, 512, 126 Atl. 880, 881 (1924); Hunter v. 
Boston, 218 Mass. 535, 106 N.E. 145 (1914) (city “shall deduct, and retain”). In Van Clief & 
Sons, Inc. v. City of New York, 141 Misc. 216, 252 N.Y.S. 402 (1931), a statute gave liens on 
the fund, so that the provision of the bond was obviously inserted merely by way of recognition 
of the liens. 

‘s Algonite Stone Mfg. Co. v. Fidelity & Deposit Co., 100 Kan. 28, 163 Pac. 1076 (1917), 
L.R.A. 1917D 722 (“furnish satisfactory evidence”); Warren Webster & Co. v. Beaumont 
Hotel Co., 151 Wis. 1, 138 N.W. 102 (1912) (“furnish written vouchers of payment or waiver of 
lien”’). 

Contra: American Sur. Co. v. Wm. Cameron & Co., 35 S.W. (2d) 217 (Tex. Civ. App. 1931). 

Brown v. Markland, 22 Ind. App. 652, 53 N.E. 295 (1899) (“neither shall there be any 
claim against the contractor for labor or materials”; also certificate required from public officer 
that there are no liens); National Sur. Co. v. Foster Lumber Co., 42 Ind. App. 671, 85 N:E. 489 
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III]. DIFFICULTIES IN CONFERRING PROTECTION ON PERSONS 
FURNISHING LABOR OR MATERIALS 
Certain serious, though not insurmountable, obstacles oppose the pro- 
tection of such persons and require special treatment. 


A. POSSIBLE OR EVENTUAL CONFLICT OF INTEREST BETWEEN THE OWNER 
AND PERSONS FURNISHING LABOR OR MATERIALS 


Most construction bonds are conditioned, either directly or by reference 
to the contract, on performance of the work as well as on payment of 
claims of persons furnishing labor or materials. Indeed, the cases cited in 
this article usually involve bonds of this dual type. It is obvious that a 
conflict of interest will arise if the claims of the public or private owner 
and of persons furnishing labor or materials exceed in the aggregate the 
limit of liability of the surety bond. 

(1) This possible conflict of interest has a bearing on the interpretation 
of the bond. If it is to be interpreted as giving to the owner a superior 
right and to the materialman an inferior right, the arguments favoring an 
intention to vest rights in the materialman would be as strong here as if 
the condition for performance of the work were omitted, since the owner 
could not be prejudiced. An interpretation tending to vest rights in the 
materialman of equal rank with those of the owner, however, might 
eventually place the materialman in competition with the owner to the 
latter’s prejudice, and some courts have thought this a sufficient reason 
for denying to the materialman any right whatever on the bond.” Never- 
theless, most courts have soundly held that an intention to vest rights in 
the materialman may be found even here, because the owner may, and usu- 
ally does, exact a bond in an amount large enough to cover all defaults 
which may reasonably be anticipated. 

(1908); Baker & Co. v. Bryan, 64 Iowa 561, 21 N.W. 83 (1884) (“produce receipts”); South- 
western Portland Cement Co. v. Williams, 32 N.M. 68, 251 Pac. 380, 49 A.L.R. 525 (1926), 


Campbell’s Cases on Suretyship 13 (1931); R. Connor Co. v. Aetna Ind. Co., 136 Wis. 13, 115 
N.W. 811 (1908) (“show that the property was free from all liens for work done or material 
furnished”’). 

67 Sun Ind. Co. v. American University, 58 App. D. C. 184, 26 F. (2d) 556 (1928); Fosmire v. 
National Sur. Co., 229 N.Y. 44, 127 N.E. 472 (1920); City of Lancaster v. Frescoln, 192 Pa. 
452, 43 Atl. 961 (1899), 203 Pa. 640, 53 Atl. 508 (1902); Greene County v. Southern Sur. Co., 
292 Pa. 304, 308, 141 Atl. 27, 29 (1927), approved as to this question in Concrete Products Co. 
v. United States F. & G. Co., 310 Pa. 158, 165, 165 Atl. 492, 495 (1933); Patterson v. New 
Eagle Borough, 294 Pa. 401, 405, 144 Atl. 423, 424 (1928); Pittsburgh v. Bucanelly Const. Co., 
300 Pa. 27, 150 Atl. 100 (1930). See sub-topic I-C, note 66, in Part I of this article, published 
in 3 Univ. Chi. L. Rev. 1 (1935). 

% Fidelity & Deposit Co. v. Rainer, 220 Ala. 262, 267, 125 So. 55, 59 (1929), 77 A-L.R. 13, 
20 (private construction); Byram Lumber & Supply Co. v. Page, 109 Conn. 256, 266, 146 Atl. 
293, 296 (1929) (private construction); Southwestern Portland Cement Co. v. Williams, 32 
N.M. 68, 251 Pac. 380 (1926), 49 A-L.R. 525 (public construction), Campbell’s Cases on Sure- 
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(2) The bond being given the wider interpretation, the question arises 
what disposition shall be made of the proceeds in the comparatively rare 
event that they are insufficient to satisfy all the claims of owner and 
materialmen. Clearly the surety is not liable in the aggregate for more 
than the amount of the bond.” It is submitted that he may interplead the 
various claimants, paying the amount of the bond into court; the fund will 
then be distributed ratably among the claimants. Occasionally, statutes 
regulate the disposition of the proceeds of the bond;’° or the bond itself 
may specify the disposition.” In the absence of such specific disposition, 
the owner and the persons furnishing labor or materials should be ratably 
entitled to the proceeds of the bond.” 


B. EXPRESSED PAYEE OF THE OBLIGATION OF THE BOND A DIFFERENT 
PERSON FROM PAYEE OF THE CONDITION 


Most bonds considered in this article take the form of an agreement 
binding principal and surety to pay to the owner” a certain sum of money, 


tyship 13 (1931); Aetna Cas. & Sur. Co. v. Earle-Lansdell Co., 142 Va. 435, 452, 129 S.E. 263, 
130, id. 235 (1925) (public construction). Many authorities cited throughout this article sus- 
tain this conclusion although the objection of conflict of interest is not discussed. 

There has also been a tendency to lay stress on the power of supervision which the owner 
has over the work, but the writer considers this of little importance since it extends only to the 
quality of the work but not to economy in the purchase or use of labor and materials. 


6 Pankey v. National Sur. Co., 115 Ore. 648, 654, 239 Pac. 808, 810 (1925) (alternative de- 
cision). 

7 33 U.S. Stat. 811, c. 778 (1905), 40 U.S.C.A. § 270 (1928), amending 28 Stat. 278, c. 280 
(1894) (establishing a preference in favor of the United States and providing for the inter- 
vention of all persons furnishing labor or materials to obtain ratable distribution of the residue). 
See United States v. Hampton Roads Corp., 72 F. (2d) 943 (C.C.A. 4th 1934) (deciding what 
constitutes “final settlement” with government); La. Acts of 1922, no. 139 (preference to per- 
sons furnishing labor or materials); Miss. Laws 1918, c. 128, § 3 (priority given to owner; ma- 
terialmen to share residue pro rata); Pa. L. 1921, 650, 653 (priority given to Commonwealth; 
materialmen to intervene and share residue pro rata). 

7™ In Commonwealth v. National Sur. Co., 253 Pa. 5, 97 Atl. 1034 (1916), the bond pro- 
vided that every person having a claim for labor or materials might bring suit in the name of the 
Commonwealth for his own use; that no suit should be a bar to other suits; that the aggregate 
of the judgments therein should not exceed the penal sum of the bond, and that such judgments 
should be paid in the order of the institution of suit, except that judgments on suits brought on 
the same day should be paid ratably. 

In Portland Sand & Gravel Co. v. Globe Ind. Co., 301 Pa. 132, 151 Atl. 687 (1930), the 
bond provided that persons furnishing labor or materials might intervene in any suit brought 
by the county, subject to the priority of any claim of the county, and that if the county did not 
sue within six months then any such person might do so. 

7 The cases seem tacitly to assume such distribution, inasmuch as they indicate no dif- 
ferent method. The question was left open, however, in Aetna Cas. & Sur. Co. v. Earle-Lans- 
dell Co., 142 Va. 435, 453, 129 S.E. 263, 130, id. 235 (1925). 


73 If the bond provides that the principal and surety shall pay to the owner and all persons 
furnishing labor or materials the amount of the bond if the work be not performed and such 
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subject to a condition that the obligation shall be void if the principal pays 
all persons having claims for labor or materials. Some cases hold that an 
agreement to pay such persons is not to be implied.” Most cases, how- 
ever, hold the contrary,’’ and they represent the better view. To interpret 
such a bond literally, as the former authorities do, makes it an agreement 
for a penalty” which equity would not permit to be enforced. To interpret 
the condition as importing an agreement to reimburse the owner with lim- 
itation of liability avoids that objection but falls short of fully effectuating 
the contemplated protection of the persons furnishing labor or materials. 
It is best, therefore, to attribute the form of the bond to the persistency of 
ancient practice and to interpret the condition as importing an agreement 
made with the owner to make payment to the persons furnishing labor or 
materials, and the obligatory words as imposing a limitation on total 
liability.”7 


C, EXTENT OF SURETY’S RESPONSIBILITY FOR LABOR AND MATERIALS FURNISHED 

The surety’s undertaking is to pay for labor and materials furnished for 
the doing of the work described in the bond or the contract to which it 
refers. Even though the contractor may fail to perform the contract in the 
manner stated therein, either with or without agreement between himself 
and the owner, still the job may be substantially the same as that con- 
tracted for; in such a case the surety’s liability extends to the labor and 
materials furnished therefor.”* Nor will recovery be defeated by the mere 


persons be not paid (or with a condition of defeasance on such performance and payment), no 
difficulty is encountered. National Sur. Co. v. Hall-Miller Decorating Co., 104 Miss. 626, 61 
So. 700 (1913), 46 L.R.A. (N.S.) 325. 

74 Standard Gas Power Corp. v. New England Cas. Co., 90 N.J.L. 570, rox Atl. 281 (1917) 
(court stressed fact that bond ran to public owner with penal sum payable to it; bond was con- 
ditioned on payment for labor and materials, and saving owner harmless from claims therefor) ; 
Skillman v. United States F. & G. Co., 101 N.J.L. 511, 130 Atl. 564 (1925) (like facts, except 
that public owner was to be saved harmless from all suits and costs of every description). 

1s Fidelity & Deposit Co. v. Rainer, 220 Ala. 262, 264, 266, 125 So. 55, 56, 58 (1929), 77 
A.L.R. 13, 16, 19, and cases cited therein. Many other authorities are cited passim, and in 77 
A.L.R. 21, 190 (1932). 

% Professor Arthur L. Corbin, in an able article in 38 Yale L. J. 1, 13 (1928) entitled “Third 
Parties as Beneficiaries of Contractors’ Surety Bonds.” 

77 Fidelity & Deposit Co. v. Rainer, 220 Ala. 262, 266, 125 So. 55, 58 (1929), 77 A.L.R. 13, 
19 (private construction); Byram Lumber & Supply Co. v. Page, 109 Conn. 256, 261, 146 Atl. 
293, 294 (1929) (private construction). 

7 Chaffee v. United States F. & G. Co., 128 Fed. 918 (C.C.A. 8th 1904) (without knowledge 
of materialman) ; Otis Elev. Co. v. Long, 238 Mass. 257, 265, 130 N.E. 265, 268 (1921). 

It is to be observed that the distinct right of a materialman who does not participate in a 
modifying arrangement between owner and contractor, is not discharged on any ground of 
variation of risk, although the owner’s right against the surety be discharged for that reason. 
Sub-topic V-C. 
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fact that the labor or materials were furnished after the time specified in 
the contract for completion of the work.”® 

If, however, the job has become a different job, either with or without 
the consent of the owner, whether by change in its nature or by enlarge- 
ment,** the surety is not responsible for labor or materials thereafter fur- 
nished, since they fall outside the coverage of the bond. 


IV. RIGHTS OF LABORERS AND MATERIALMEN ON BONDS GIVEN BY 
PERSONS OTHER THAN THE PRINCIPAL CONTRACTOR 


A. BY A SUBCONTRACTOR 

In considering whether M-2, the person so furnishing labor or mate- 
rials, has a right on the bond against S-2, the surety on the bond of P-2, 
the subcontractor, two typical situations may be considered. 

(1) In cases of the first type, P, the principal contractor, and S, his 
surety, incur responsibility by virtue of bond or statute, or both, to M-2; 
thus P becomes surety, and S subsurety, for P-2 to M-2. The bond given 
by the subcontractor imposes liability on S-2 in favor of M-2 on ordinary 
principles of third-person-beneficiary contracts." It is not fatal that the 
obligation of P, the principal contractor and new promisee, and of S-2, 
the new promisor,* are conditional, that is, on nonpayment by P-2. Nor 
is it necessary that M-2 knew of or relied on the bond.** Moreover, it is 
apparent that P is surety for P-2 and also for S-2, because of the terms of 
the bond which he has taken from them, and hence S is surety not alone 
for P but also for P-2 and S-2. The result is that P and S will each have 
appropriate rights of recourse against every person for whom he is sure- 


7” Kansas City Brick Co. v. National Sur. Co., 149 Fed. 507, 511 (C.C. Mo. 1906) ; National 
Sur. Co. v. Kansas City Brick Co., 73 Kan. 196, 210, 84 Pac. 1034, 1039 (1906). 

8° Commonwealth v. R. L. Bonham Co., 297 Pa. 514, 147 Atl. 611 (1929) (material raise in 
grade of road, requiring one fourth more earth to be borrowed). And see Bullard v. Norton, 
107 Tex. 571, 580, 182 S.W. 668, 671 (1916) (reasoning); United States, to use of Anniston 
Pipe etc. Co. v. National Sur. Co., 92 Fed. 549, 552 (C.C.A. 8th 1899) (dictum). 

8: American Employers’ Ins. Co. v. Lee & Kincaid Coal Co., 226 Ala. 262, 264, 146 So. 408, 
409 (1933) (bond running to surety who had taken over the work and sublet it to sub-contrac- 
tor); Pacific States Elec. Co. v. United States F. & G. Co., 109 Cal. App. 691, 293 Pac. 812 
(1930) (private construction, see note 9, supra); Griffith v. Stucker, 91 Kan. 47, 136 Pac. 937 
(1913) (public construction); General Motors Truck Co. v. Phillips, 191 Minn. 467, 254 N.W. 
580 (1934). 

Contra: Spokane Merchants Ass’n v. Pacific Sur. Co., 86 Wash. 489, 150 Pac. 1054 (1915) 
(on the ground of lack of privity). 

All the more clearly is S-2 liable to M-2, if the bond he executed runs to the owner and con- 
tractor as promisees. Smith v. Fidelity & Deposit Co., 280 S.W. 767 (Tex. Comm. App. 1926) 
(public construction). 

8 Restatement, Contracts § 134 (1932). 

*3 Griffith v. Stucker, 91 Kan. 47, 136 Pac. 937 (1913). 
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ty.*4 Furthermore, in the alternative, it would seem that, to the extent 
of any payment made by him to M-2, P will have an equitable defence to 
payment of the subcontract price, which defence would be available not 
only against P-2, but any assignee of his, for example, a financing bank. 
This defence rests on the fact that the subcontract and the bond were 
executed as parts of one transaction, and breach of the agreement con- 
tained in the bond, to pay materialmen, justifies reduction of the amount 
due under the contract.*s 

Of course, if the condition of the subcontractor’s bond is not to pay 
persons furnishing labor or materials but to save the contractor harmless 
from liens on the real estate, and no such liens are possible because the 
real estate is of public ownership and use, then M-2 is not within the 
terms of the bond and has no rights thereon against S-2.* 

(2) In the second type of situation, the obligee in the bond of P-2, the 
subcontractor (whether such obligee be P, the contractor, or S, his surety) 
is not liable*’ to M-2 for the materials furnished by him to P-2. In such 
case the first question is one of interpretation of the subcontractor’s bond, 
on which S-2 is surety, that is, whether it was intended that rights should 
accrue thereon to materialmen, and the second whether the law should 
give effect to such intention in favor of third-person-beneficiaries. While 
the writer has found no case in point, he believes that both questions 
should be answered in the affirmative, even as in the analogous case of a 
construction bond given by a contractor to an owner who is under no 
risk, real or personal, in respect to the payment of materialmen.** 


B. BY AN INDEMNITOR OR A RE-INSURER OF THE SURETY 
In Brown & Haywood Co. v. Ligon,*® a case of public construction, the 
surety, who was bound by bond and statute to persons furnishing labor or 
materials, took an indemnity bond conditioned on the contractor’s paying 


84 Pacific States Elec. Co. v. United States F. & G. Co., 109 Cal. App. 691, 695, 293 Pac. 812, 
813 (1930) (dictum that S would be subrogated to the right of M-2 against S-2); Davis Co., Inc. 
v. D’Lo Guaranty Bank, 162 Miss. 829, 138 So. 802 (1932) (P held entitled to indemnification 
from P-2 and S-2 for the amount paid to M-2). 

8s American Bridge Co. v. United States F. & G. Co., 174 Atl. 57, 58 (N.H. 1934) (Wood- 
bury, J., arguendo); Davis Co., Inc. v. D’Lo Guaranty Bank, 162 Miss. 829, 138 So. 802 (1932) 
(Smith, C. J., and Avderson, J., dissenting), in effect recognizes a statutory denial of this 
defence. 

% Dunlap v. Eden, 15 Ind. App. 575, 44 N.E. 560 (1896). 

87 Such non-liability might well result from the fact that the coverage of P’s bond is not 
wide enough. 

88 See sub-topic I-C, in Part I of this article, 3 Univ. Chi. L. Rev. 1 (1935). 

8 92 Fed. 851 (C.C. Mo. 1899). 
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the claims of such persons as well as on his saving the surety harmless 
therefrom. In an action brought by a materialman against the indemnitor 
judgment was properly given for the plaintiff. The materialman was a 
creditor-beneficiary within the rule of Lawrence v. Fox;*° the surety had a 
peculiar asset, peculiar in that performance would necessarily accrue to 
persons furnishing labor or materials. If the indemnity contract had been 
merely for the reimbursement or reinsurance” of the surety, clearly no 
rule of contracts or suretyship would have availed the materialman. A 
bond conditioned merely on “saving harmless” or “exonerating” the sure- 
ty would probably be no more efficacious, since the indemnitor might 
perform his obligation without paying the materialman, that is, by put- 
ting the surety in funds without imposing any restriction on their use.” 


Vv. LEGAL EFFECT OF COLLATERAL MATTERS 


The rights of persons furnishing labor or materials may conceivably be 
affected by various collateral matters, such as improper action or inaction 
on the part of the owner or contractor, or transactions between them. 


A. BONDS PROCURED BY FRAUD OR NON-DISCLOSURE 


If the owner procures the surety to execute the bond by fraudulent 
representation or concealment or through breach of a duty of disclosure 
owed by him to the surety, the latter has a prima facie right to rescind his 
obligation to the person furnishing labor or materials;** so also, if the 
principal procures the surety to sign the bond by like means. Neverthe- 
less, this power of rescission will be terminated if, with knowledge of the 
facts, the surety affirms the bond,” or if the third person, without knowl- 
edge of the fraud or non-disclosure and in reliance on the terms of the 
bond, furnishes labor or materials or otherwise suffers an irremediable 
change or difference in position.® 


% 20 N.Y. 268 (1859); Restatement, Contracts §§ 133-147 (1932). 

%* United States, to use of Colonial Brick Corp. v. Federal Sur. Co., 72 F. (2d) 964, 967 
(C.C.A. 4th 1934). 

92 Hasbrouck v. Carr, 19 N.M. 586, 594, 145 Pac. 133, 135 (1914) (bond to indemnify, save 
harmless and place surety company in funds; surety company insolvent and dissolved). 

93 Pittsburgh Plate Glass Co. v. Fidelity & Deposit Co., 193 N.C. 769, 138 S.E. 143 (1927); 
Pittsburgh Plate Glass Co. v. Hotel Corp., 198 N.C. 166, 150 S.E. 877 (1929) (same case). This 
is the rule generally applicable to third-person-beneficiary contracts. 1 Williston, Contracts 
§ 304 (1920); 4 Page, Contracts § 2393 (2d ed. 1920). 

%4 Pittsburgh Plate Glass Co. v. Hotel Corp., 197 N.C. 10, 147 S.E. 681 (1929). 

9s American Emp. Ins. Co. v. Lee & Kincaid Coal Co., 226 Ala. 262, 265, 146 So. 408, 410 
(1933); Miss. F. Ins. Co. v. Evans, 153 Miss. 635, 644, 120 So. 738, 741 (1929) (non-disclosure) ; 
Spokane & Idaho Lumber Co. v. Boyd, 28 Wash. 90, 68 Pac. 337 (1902) (non-disclosure of 
principal’s insanity; also fraudulent representation made by public owner to principal). 
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It is to be observed that while ordinarily rescission for fraud requires a 
return or tender of return of that which was received, a surety company 
need not return or tender return of the premium to the principal or owner 
until the question of rescission for fraudulent procurement of the bond is 
adjudicated. The reason is that if the decision were unfavorable to it, the 
surety company might be liable to the materialman and yet be deprived 
of its premium.” 

B. STATUTORY INVALIDITY OF THE CONSTRUCTION CONTRACT 

In California, a statute®’ provided that a construction contract should 
be recorded, and that otherwise it should be void and not enforceable at 
the suit of either party thereto; that, if it was recorded, persons furnishing 
labor or materials should have a lien on the property only to the extent of 
the amount due from the owner to the contractor, but, if not recorded, for 
the full amount of their claims. The Supreme Court of that state properly 
decided that, in case the contract was not recorded, a private owner, who 
had taken a surety bond conditioned on his being saved harmless from 
liens on his property for labor or materials, could maintain an action on 
the bond against the contractor® and his surety” for the amount paid to 
remove a materialman’s lien. The evident purpose of the legislature in 
requiring the contract to be recorded was to give to persons furnishing la- 
bor or materials opportunity to discover the true relation between owner 
and builder, and the provision as to voitiness was to induce recording; to 
hold the bond invalid as to principal or surety would have exceeded the 
language of the statute and given to its purpose an unneeded sanction. A 
different question arose under the same statute in Union Sheet Metal 
Works v. Dodge,’°° a case which involved public construction; the bond 
made the surety responsible to persons furnishing labor or materials, and 
the contract was not recorded. Assuming that the statute which voided 
the contract for non-recording applied to public as well as private con- 
struction, the court nevertheless held that the voidness of the contract did 
not exclude the materialman from rights on the surety bond. This is a 
sound conclusion, for the language of the statute did not concern the bond 
and the denial of rights to a materialman thereon would not directly in- 
duce the recording of the contract, which was between other parties. 

Indeed, it seems to be generally held that statutory invalidity of the 

* Pittsburgh Plate Glass Co. v. Hotel Corp., 198 N.C. 166, 150 S.E. 877 (1929). 

97 Cal. Code Civ. Proc. § 1183 (1872). 

% Kiessig v. Allspaugh, 91 Cal. 234, 27 Pac. 662 (1891). 

» Kiessig v. Allspaugh, 99 Cal. 452, 34 Pac. 106 (1893). 

19° 129 Cal. 390, 62 Pac. 41 (1900). 
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contract between owner and contractor affords no defence to the surety as 
against persons furnishing labor or materials.** Such invalidity may arise 
from exceeding a debt limit,’ irregularity in the proceedings of a public 
body or the fact that it does not own the land on which the improvement 
is to be made,’® failure to establish an official street grade,'** extending the 
time of performance after the power of public body to do so has ceased,?°5 
the exclusion of competitive bidding,” or (it has been held) even the en- 
tire absence of power of the public body to enter into a contract of this 
class.°7 

The question now arises whether knowledge of or participation in ille- 
gality (invalidating the contract) will prevent the person furnishing labor 
or materials from recovering on the bond. In Kansas a company manu- 
facturing paving brick procured the signatures of certain abutting owners 
to street-paving petitions specifying the use of its brick, and the ordi- 
nances and contracts for the improvement accordingly contained similar 
specifications. Such stifling of competitive bidding was involved as to 
constitute a violation of statute and invalidate the contract between city 
and contractor. Three questions arose as to the rights of materialmen: 
(1) Were persons furnishing materials without knowledge of the facts con- 
stituting illegality to be given recovery on the surety bond? This question 
was properly answered in the affirmative.’ (2) Were persons furnishing 
materials with knowledge of such facts to have recovery on the bond? 


101 77 A.L.R. 21, 192 (1932). 
02 Tulsa Rig Real Co. v. Hansel, 69 Okla. 151, 170 Pac. 512 (1918). 


103 Bell v. Kirkland, 102 Minn. 213, 113 N.W. 271 (1907), 13 L.R.A. (N.S.) 793, 120 Am. 
St. Rep. 621. 


104 Hub Hardware Co. v. Aetna Acc. & Liab. Co., 178 Cal. 264, 173 Pac. 81 (1918). 
15 Los Angeles Stone Co. v. National Sur. Co., 178 Cal. 247, 173 Pac. 79 (1918). 


16 Kansas City Brick Co. v. National Sur. Co., 149 Fed. 507 (D.C. Mo. 1906) (on demur- 
rer); Kansas City Brick Co. v. National Sur. Co., 167 Fed. 496 (C.C.A. 8th 1909) (on motion 
for directed verdict); American Bonding Co. v. Dickey, 74 Kan. 791, 88 Pac. 66 (1906); Na- 
tional Sur. Co. v. Wyandotte Coal & Lime Co., 76 Kan. 914, 92 Pac. 1111 (1907); Kansas 
City, ex rel. Diamond Brick & Tile Co. v. Schroeder, 196 Mo. 281, 302, 93 S.W. 405, 409 (1906). 


107 Miss. F. Ins. Co. v. Evans, 153 Miss. 635, 643, 120 So. 738, 741 (1929). But see Bell v. 
Kirkland, 102 Minn. 213, 222, 113 N.W. 271, 275 (1907) (dictum). 

Metz v. Warrick, 217 Mo. App. 504, 269 S.W. 626 (1925) (contract not in writing), is not 
contra, for there the bond was conditioned on completion of work and not on payment of per- 
sons furnishing labor or materials, so that the materialman was obliged to contend that his 
right was a statutory consequence of a bond in that form. 


108 American Bonding Co. v. Dickey, 74 Kan. 791, 88 Pac. 66 (1906); National Sur. Co. v. 
Wyandotte Coal & Lime Co., 76 Kan. 914, 92 Pac. 1111 (1907) (holding that the materialman 
was not put on constructive notice of the terms of the contract). 
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The Supreme Court of Kansas answered this question in the negative,’ 
but the decisions of the federal courts allowing recovery seem to represent 
the better view."*® (3) Shall a person who induced or participated in the 
illegal conduct or transaction, or his assignee, obtain recovery on the 
surety bond? Even here recovery was granted by the United States Cir- 
cuit Court of Appeals on the ground that the illegal conduct of the plain- 
tiff did not involve such turpitude as to vitiate the bond which was the 
indirect result of the illegality." It is to be observed, however, that 
merely to invalidate the contract between contractor and city would at 
most only affect the wrongdoer by preventing the sale of the brick, where- 
as to deny him rights on the bond for the unpaid price would be an addi- 
tional and much more effective deterrent. 


C. TRANSACTIONS BETWEEN OWNER AND PRINCIPAL, SUCH AS MODIFICATION 
OF THE CONTRACT, SURRENDER OF SECURITY, AND PREMATURE PAYMENT 


While a new agreement between the owner and the contractor, extend- 
ing the time for performance of or otherwise modifying the obligations of 
their contract, may be such as to discharge the surety from responsibility 
for the completion of the work on the ground of variation of risk, the dis- 
tinct right of the person who furnished labor or materials is not affected 
thereby,"” unless he was a contributive cause of the agreement of exten- 
sion or modification." All the more is there reason for this conclusion if 


9 National Sur. Co. v. Kansas City Brick Co., 73 Kan. 196, 84 Pac. 1034 (1906); Atkin v. 
Wyandotte Coal & Lime Co., 73 Kan. 768, 84 Pac. 1040 (1906). 


ne Kansas City Brick Co. v. National Sur. Co., 149 Fed. 507 (D.C. Mo. 1906) (on demur- 
rer); Kansas City Brick Co. v. National Sur. Co., 167 Fed. 496 (C.C.A. 8th 1909) (on motion 
for directed verdict; reversing 157 Fed. 620 (1907)). 


™ Kansas City Brick Co. v. National Sur. Co., 167 Fed. 496 (C.C.A. 8th 1909) (on motion 
for directed verdict; reversing 157 Fed. 620 (1907); plaintiff took assignment of contract for 
purchase and sale of brick between contractor and wrongdoer and furnished the brick with 
knowledge of the wrong). Accord: Kansas City, ex rel. Diamond Brick & Tile Co. v. Schroeder, 
196 Mo. 281, 302, 93 S.W. 405, 409 (1906) (one of the plaintiffs was the wrongdoer). 


"3 United States v. National Sur. Co., 92 Fed. 549, 551 (C.C.A. 8th 1899); Los Angeles 
Stone Co. v. National Sur. Co., 178 Cal. 247, 173 Pac. 79 (1918) (extension of time); Conn v. 
The State, 125 Ind. 514, 510, 25 N.E. 443, 444 (1890); Standard Asphalt & Rubber Co. v. 
Texas Bldg. Co., 99 Kan. 567, 574, 162 Pac. 299, 302 (1917), L.R.A. 1917C 490, 494; Otis 
Elev. Co. v. Long, 238 Mass. 257, 264, 130 N.E. 265, 268 (1921); Doll v. Crume, 41 Neb. 655, 
59 N.W. 806 (1894); West v. Detroit Fid. & Sur. Co., 118 Neb. 544, 548, 225 N.W. 673, 675 
(1929) (extension of time; alternative decision); Crudup v. Oklahoma Portland Cement Co., 
56 Okla. 786, 793, 156 Pac. 899, 902 (1916). Cal. Code Civ. Proc. § 1203 (1893). 

™3 Hartford Acc. & Ind. Co. v. Natchez Inv. Co., Inc., 161 Miss. 198, 219, 222, 132 So. 535, 
538, 135 éd. 497 (1931) (materialman received secured note from owner in lieu of payment by 
owner to contractor and by latter to materialman, when bond provided that payments by 
owner to contractor should be in cash). 
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the bond was conditioned solely on the payment of persons furnishing 
labor or materials."* 

It makes no difference whether the bond on which the materialman’s"® 
right rests was given in obedience to a statute requiring a bond condi- 
tioned on the payment of his claim and also vesting in him a right to re- 
ceive payment or to sue, or the use or benefit thereof;° or in obedience 
to a statute requiring such a bond but not determining its legal effect; or, 
in the absence of any such statute, at least if the materials were furnished 
before the variation of risk took place."? 

The like statement may be made concerning the premature payment of 
a retained percentage of the contract price by the owner to the principal,"* 
or a payment made or work accepted without procuring receipt or other 
evidence of the satisfaction of claims for labor or materials,™® or, it is be- 
lieved, the surrender of a security res by the owner to the principal. Nor 
does it matter that the time for the completion of the work as fixed by the 
contract between the owner and the principal had expired when the labor 
or materials were furnished.” 

Likewise, while failure of the owner to pay to the principal an agreed 


™4 Steffes v. Lemke, 40 Minn. 27, 41 N.W. 302 (1889). 


"s The same statement may be made as to persons furnishing labor, supplies, equipment, 
money, or the like, if they are within the coverage of the bond. 


"6 Dewey v. The State, ex rel. McCollum, 91 Ind. 173, 184 (1883). 
"7 Doll v. Crume, 41 Neb. 655, 59 N.W. 806 (1894). 


"8 United States F. & G. Co. v. Omaha Bldg. & Const. Co., 116 Fed. 145 (C.C.A. 8th 1902); 
Chaffee v. United States F. & G. Co., 128 Fed. 918 (C.C.A. 8th 1904); Maryland Cas. Co. v. 
Portland Const. Co., 71 F. (2d) 658, 661 (C.C.A. 2d 1934); Dewey v. The State, ex rel. McCol- 
lum, 91 Ind. 173, 183 (1883); Getchell & Martin Lumber Co. v. Peterson & Sampson, 124 Iowa 
599, 100 N.W. 550 (1904) (private construction; alternative decision); Standard Asphalt & 
Rubber Co. v. Texas Bldg. Co., 99 Kan. 567, 162 Pac. 299 (1917), L.R.A. 1917C 490; School 
Dist. of Kansas City v. Livers, 147 Mo. 580, 49 S.W. 507 (1899) (no statute requiring bond to 
be conditioned on payment of materialmen; materials already furnished); Doll v. Crume, 41 
Neb. 655, 59 N.W. 806 (1894) (bond not required by statute); Kaufmann v. Cooper, 46 Neb. 
644, 65 N.W. 796 (1896) (bond not required by statute); King v. Murphy, 49 Neb. 670, 68 
N.W. 1029 (1896) (bond not required by statute); Des Moines Bridge & Iron Works v. Marxen, 
87 Neb. 684, 128 N.W. 31 (1910); Southwestern Sash & Door Co. v. American Emp. Ins. Co., 
37 N.M. 212, 20 Pac. (2d) 928 (1933); Webb v. Freng, 181 Wis. 39, 44, 194 N.W. 155, 157 
(1923) (statute provided that no change in the contract should release the sureties). Cal. Code 
Civ. Proc., § 1203 (1931). 

Contra: Bullar v. Norton, 107 Tex. 571, 578, 182 S.W. 668, 670 (1916). 

"9 Aetna Ind. Co. v. Indianapolis Mortar & Fuel Co., 178 Ind. 70, 74, 98 N.E. 706, 708 
(1912) (acceptance of work); Des Moines Bridge & Iron Works v. Marxen, 87 Neb. 684, 128 
N.W. 31 (1910) (payment). 

=e Los Angeles Stone Co. v. National Sur. Co., 178 Cal. 247, 173 Pac. 79 (1918); Hub Hard- 
ware Co. v. Aetna Acc. & Ind. Co., 178 Cal. 264, 268, 173 Pac. 81, 82 (1918). 
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instalment of the contract price, if unjustified," may lead to the discharge 
of the surety from his obligation to the owner, because withholding from 
the principal the means of pursuing the work varied the surety’s risk, still 
the right of the materialman against the surety should not be defeated 
thereby.™ 

The reason for these conclusions is that the bond is of a dual nature in 
that it contains several undertakings running to the owner, one for his 
own protection and the others for the benefit of persons furnishing labor 
or materials, and hence creating several rights, the result being that the 
owner’s acts have no more legal effect on the rights of such other persons 
than if separate bonds had been executed.” 

It would seem, however, that if the character of the work is so changed 
that it becomes a different work, whether by arrangement with the owner 
or not, the surety is relieved from payment for labor and materials there- 
after furnished, because the work is now outside of the coverage of the 
bond, as is more fully discussed in sub-topic ITI-C. 

A ruling somewhat analogous to the doctrine of this sub-topic is pre- 
sented by Standard Accident Insurance Co. v. Simpson.” In that case the 
plaintiff, who had furnished materials to a subcontractor for use “in and 
about the construction” of a highway, recovered judgment against the 
surety of the contractor, notwithstanding that the consent of the county 
to the subletting of the work had not been procured as the principal con- 
tract required. 


1 Otherwise, of course, if the failure to pay were justified, for example, because of the filing 
of liens for labor or materials already furnished, or the imminence of such filing. Yawkey- 
Crowley Lumber Co. v. Sinaiko, 189 Wis. 298, 206 N.W. 976 (1926). 

™ Glades County v. Detroit Fid. & Sur. Co., 57 F. (2d) 449, 451 (C.C.A. sth 1932). 

33 School Dist. of Kansas City v. Livers, 147 Mo. 580, 49 S.W. 507 (1899) (citing 137 N.Y. 
488); Lyman v. City of Lincoln, 38 Neb. 794, 57 N.W. 531 (1804); Doll v. Crume, 41 Neb. 655, 
59 N.W. 806 (1894). 


™ 64 F. (ad) 583, 589 (C.C.A. 4th 1933). 





LEGISLATION AFFECTING THE DEPORTA- 
TION OF ALIENS 


E. W. PutrKAMMER* 


MONG the more important proposals for legislation which were 
not passed by Congress in the last session was the Kerr bill," to 


meet certain objections and abuses in the laws now regulating the 
deportation of aliens. In a general way the shortcomings of the present 
laws fall into two broad classes: those which undesirably hinder the gov- 
ernment in the process of deportation, and those which subject aliens to 
hardship. These shortcomings (and particularly those in the second group 
named) were described in detail in Report No. 5 of the National Commis- 
sion on Law Observance and Enforcement.’ This report disclosed a seri- 
ous state of affairs (both in the law itself and in its administration) which 
would probably have had public attention long ago if it were not for the 
fact—iittle enough to our credit—that these abuses in the main touched 
only economically and politically helpless outsiders, although even Ameri- 
can citizens might be and were affected. As a result of the disclosures cer- 
tain reforms were instituted at once, but others could be effected only by 
means of statutory changes. The purpose of the Kerr bill is to make some, 
at least, of these changes, as well as some others not considered in the com- 
mission’s report. The bill, it is stated, is based on a two-year survey car- 
ried on under the supervision of the Commissioner of Immigration and 
Naturalization. It has received the indorsement of the National Crime 
Commission, the International Association of Chiefs of Police, and the 
executive committee of the American Bar Association, as well as other 
bodies. At a hearing before the House Committee on Immigration and 
Naturalization, Col. MacCormack, the Commissioner of Immigration and 
Naturalization, stated that in his opinion “there is no statute of the 
United States which offers so many loopholes for the escape of the crim- 
inal, while at the same time imposing such barbarous treatment upon the 
persons of good character, as does the body of law dealing with the depor- 

* Professor of Law, University of Chicago Law School. 


* H.R. 8163, which superseded the earlier H.R. 6795, both by Judge Kerr, of North Caro- 
lina. In the Senate as S2969, by Senator Coolidge of Massachusetts. 

? More generally known as the Wickersham Commission. The report referred to (hereafter 
cited as “Report”) was signed by nine of the eleven members. Two members believed that a 
more detailed examination was needed before conclusions should be set forth. 
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tation of aliens.” The bill was favorably reported both by the House and 
Senate committees, but, as already stated, failed of passage. As it would 
seem likely that further efforts will be made to pass it or similar measures, 
an outline of the scope of the proposed changes may be of interest. 

The severest criticism in the Wickersham commission report (and a 
large part of its space) was devoted to the unfairness of putting into prac- 
tically identical hands, in the deportation proceedings, the function of 
prosecutor, judge and jury. Under the system found to be in effect by the 
commission, the alien who was suspected of being deportable (often as a 
result of an anonymous communication only)? was brought in, without 
any preliminary legal proceedings or warrant of arrest, for an examination 
by an immigration inspector. No counsel was permitted at this examina- 
tion, and even if it were permitted, in the nature of the case counsel 
would rarely be present. The questioning was entirely in the hands of the 
inspector, who (to paraphrase the report)‘ might feel with some justifica- 
tion that unless the alien was then and there led to commit himself he 
would be warned and would later tell a story that would make him non- 
deportable, and who also would often feel it a matter of pride to make an 
“air-tight” case for the government. The alien himself, both from his edu- 
cational and social background, was likely to be awed by the official sur- 
roundings into answering any questions whatsoever, which were put to 
him, whether they were proper and pertinent or not.’ Members of the 
same office, if not actually the same man, made the investigation and con- 
ducted the examination on the case. The inspector conducting it decided 
whether an interpreter was needed and if so whether he himself should act 
in that capacity; the questioning, which might be long drawn out and 
persistent, might or might not be confined to matters at issue: the stenog- 
rapher (or the inspector himself, if he chose to fill that réle also) took such 
notes only as the inspector indicated; and the report to be sent to Wash- 
ington, on the basis of which a warrant of arrest would be issued or denied, 
was compiled by the inspector himself from these notes. The Wickersham 
commission’s conclusion on this legal machinery is* 


3 “Anonymous communications are one of the chief sources of information relied on by im- 
migrant authorities.” Report, p. 52. This statement, as well as those in the text at this point, 
are a reflection of conditions as they were at the time of the Report. Since that time a number 
of reforms have been introduced (for an example see note 13 infra), some of them of consider- 
able importance. As the Commission’s major criticism, however, centers on the legal set-up 
and as this has not been changed, the foundation on which the Report rests also remains un- 
changed. 


4 Report, p. 61. SIb., p. 66. 6 7b., p. 143. 
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It is doubtful if anywhere in the entire system of Anglo-Saxon jurisprudence are 
government officials given similar unfettered rights of private inquiry, or is the exercise 
of governmental power more often characterized by violations of fairness and decency. 
That the spirit of the bureau and its agents has for the most part been 
fair’ is to their great credit, but is no answer to the abuses that under such 
a system can occur and apparently have occurred. 

As was already stated, the next step in the proceedings was an applica- 
tion by the local office to Washington for a warrant of arrest. Supposedly 
this would be granted or withheld on the basis of the record of the pre- 
liminary examination, but even this slight safeguard tended to disappear 
in view of the fact that the great majority of applications are by telegraph 
(with the record following by mail) and are so regularly followed by a tele- 
graphic warrant in return that the local officer can assume it is coming.® 
Following the alien’s arrest (in practice he might be detained after the pre- 
liminary examination until the arrival of the warrant) there was a “war- 
rant hearing.” It might be, and often was, before the same inspector who 
had launched the case, and who now sat in judgment on it. The hearing 
was not public and while the alien might be represented by counsel, he in 
fact rarely was. The record of this hearing, together with all data, and 
with the inspector’s recommendation as to whether or not a warrant of 
deportation should be issued, was then sent to Washington, where it was 
examined by a nonstatutory “board of review” appointed by the Secre- 
tary of Labor, whose recommendations in turn went to the secretary. The 
final step was his issuance of, or refusal to issue, a deportation warrant. 
While in appearance this seemed to mean considerable control over the 
local officials and their decisions, in fact the board of review in about 
ninety per cent of the cases followed local recommendations,’ and the 
recommendations of the board of review in turn were generally followed 
by the secretary. Practically, therefore, the decision by the local inspec- 
tor might well be final.'° The possibility of any sort of judicial review was 
and is limited to the small number of cases where habeas corpus proceed- 
ings will lie." The commission, therefore, was convinced that there was 
serious need for a judicial body wholly separate from the officers adminis- 
tering the law and prosecuting cases, to which, at the very least, appeals 
should go. It was suggested that perhaps it might be better to go even 

77b., p. 5. 8 7b., pp. 80, 81. 9Ib., p. 96. 


© About ninety-five percent of the recommendations by the inspectors, it was found, were 
for deportation. 


* Out of 13,000-o0dd deportation cases a year, only 300, more or less, come before the courts 
on habeas corpus. Report, p. 111. 
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farther and to entrust the whole conduct of warrant hearings to field rep- 
resentatives of this body, thereby freeing the local officials from their 
present dual réle of prosecutor and judge. Most unfortunately the Kerr 
bill is silent on this most important matter, thereby leaving untouched 
what the commission regarded as the worst feature of the present law.” 
Undoubtedly retaining the present set-up unchanged makes it easier to 
deport. Is it worth the price of occasional or frequent injustice which the 
report shows we had been paying?" 

In fact, quite in the contrary direction Section 9 of the bill actually in- 
creases very greatly the legal powers of immigration officials, by providing 
that “any employee” of the service may detain any alien suspected of 
being deportable, who may be held without warrant not to exceed twenty- 
four hours. This section was added at the particular instance of the Im- 
migration Service which sees in it the removal of one of the greatest ob- 
stacles to the enforcement of the law. At present an officer may arrest an 
alien without warrant while he is actually illegally entering the country in 
the presence of the officer. But if he is not thus caught red-handed, but 
has already effected his entry, arrest is lawful only if under warrant. 
Under the present state of affairs many aliens freely admit an illegal entry 
when questioned by an officer, but have disappeared by the time a war- 
rant can be secured. The service estimates that in 1934 alone some 2,600 
aliens escaped deportation because they could not be thus detained. 
Other advantages put forward are that it would economize the time, and 
hence increase the effectiveness, of the field officers, by ending much of 
their present work of searching for such illegal entrants, and that it would 
deter illegal entry by making success more difficult. The proposal has 
been opposed, however, by certain groups," as amounting only to legaliz- 
ing the abuses of the past. They consider it as, at its best, an invitation to 
petty graft and exploitation, and, at its worst, a chance to repeat the alien 

2 Sec. 8 in fact opens the doors still farther to local authority by providing that the Secre- 
tary of Labor may designate “persons holding supervisory positions” in the Service to issue 
warrants of arrest, whereas (as stated above) these now issue only from Washington. In view 
of the ease with which such warrants apparently are secured even now this change would not 
seem to be one of substance. The Immigration Service feels, however, that the provision would 


not only speed up the issuance of warrants but, by decentralizing responsibility for their issu- 
ance, would stimulate greater care before applying for a warrant. 


*3 Under the present practice of the Department of Labor the illegal arrest and detention of 
suspected aliens and illegal searches and seizures have been discontinued, so that in part the 
foregoing criticisms of the Commission have been met. So long, however, as the legal set-up 
remains the same there is always a risk of their revival under a less conscientious administra- 
tion of the Department. 


4 The Immigrants’ Protective League and the American Civil Liberties Union. 
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“drives” and terrorism which other parts of the Wickersham reports de- 
scribe and condemn. The impartial observer cannot escape sharing some- 
what in this fear. But on the other hand there is probably nothing that is 
more likely to lead to complete official lawlessness than the realization 
that abiding by the law means failure in one’s efforts. It is at least argu- 
able that to confer greater authority than is now had may in the long run 
be a surer safeguard against arbitrary conduct than its denial would be. 
What in any case is far more important is the kind of administration in 
charge of the service. In the hands of a conscientious and able one the 
greater power does not need to be feared, and during a ruthless tyrannical 
one, the experience of the past shows that withholding the legal power 
means nothing. In any event, even if the power is withheld, it is always 
possible to circumvent it with the aid of local police authorities, through 
their holding desired parties on technical charges until the federal warrant 
has arrived. As the Immigration Service itself points out, the very fact 
that such a subterfuge is resorted to tends to show the need for such 
authority. One criticism, however, seems justified. There is no need to 
give this sweeping authority to detain arbitrarily to “any employee” of 
the service. The legitimate claims of the service do not require the power 
to be possessed by every stenographer or janitor employed by it. It should 
be limited, as, e.g., to inspectors." 

With regard to deportation because of criminal or immoral conduct 
after arrival in this country or anarchistic or communistic beliefs, all such 
matters as are now grounds for deportation are retained as such unchanged 
in the bill.** In addition certain new grounds are set up to meet demon- 
strated gaps in the present law. Thus deportation provisions are extended 
to include those violating state narcotic laws, whereas the present law ex- 
tends only to violators of federal laws. The desirability of this change is 
obvious. Another change deals with conviction of the offense of carrying 
concealed weapons. As this has been held to be not a crime involving 
moral turpitude it cannot now constitute a ground ( or part of the 
grounds) for deportation. The bill expressly makes conviction of this 
offense a ground, with a five-year limitation period, for which to deport. 
This change deserves unqualified approval.”’ It inflicts no hardship on the 
law-abiding alien and is a greatly needed weapon against the alien gun- 

*s The author is informed that the Department of Labor will agree to an amendment limit- 


ing the power to arrest without warrant to such persons as may be designated by the Commis- 
sioner of Immigration and Naturalization with the approval of the Secretary of Labor. 


16 Sec. 12. 
7 The change has the strong indorsement of the Immigrants’ Protective League. 
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man and racketeer.* The weakness of the opposing case is shown in 
the arguments used to support it.”® It is said that carrying concealed 
weapons has been held to be no crime of moral turpitude. A sufficient an- 
swer is that no one denies that the statute would change the law. It is also 
opposed because of the “frequency with which aliens carry weapons,” a 
consideration which would seem to the unbiased person merely one more 
reason to favor a change in law aimed at a vicious practice. Again, under 
the present law an alien smuggled into this country is deportable. But the 
alien who smuggled him in is not. Plainly the latter, who will frequently 
be a member of a smuggling ring, is a much greater danger than is the 
former. Accordingly the bill makes deportable*® any alien who “knowing- 
ly and for gain encouraged, induced, assisted, or aided anyone to enter the 
United States in violation of law, or on more than one occasion . . . .”’ so 
encouraged, etc., regardless of gain. This change would fill a serious gap 
in the present law. The Immigrants’ Protective League, in strongly sup- 
porting it, points out another advantage in that it would provide an added 
penalty for those aliens who exploit other foreign born by assisting them 
to enter our country by means which the latter do not realize until too late 
are unlawful, and who thereafter are able to blackmail with comparative 
impunity.” 

With regard to the general subject of criminal conduct after entry the 
law as it now is (and, as already stated, as it would continue to be) pro- 


vides in substance for two situations where there shall be deportation, 
(1) where the alien is convicted of a crime involving moral turpitude com- 
mitted within five years after entry and is sentenced to imprisonment for 
one year or more; (2) where the alien is convicted of two or more such 
crimes, regardless of how long after entry they were committed (but com- 
mitted after Feb. 5, 1917) and on each one is sentenced to such imprison- 


‘8 For a careful examination of the proportions of foreign-born and native-born gunmen and 
racketeers, as disclosed by police statistics, see Wickersham Commission Report No. 10. Ac- 
cording to it the problem is one dealing mainly with native-born citizens. If so, the new depor- 
tation provision, while helpful, is merely a single, and comparatively small, step in its solution. 

% See the opposition brief of the American Civil Liberties Union. 

20 Sec. 1 (3). 


* The American Civil Liberties Union opposes the provision, saying that it is “entirely too 
vague. If such a provision should be contained, it should be more specific.” Disregarding the 
implication, not supported by argument, that the provision should be eliminated, it is hard to 
see wherein it is “too vague.” No specification as to where the vagueness lies is made. Perhaps 
it is in the fact that the deportation under this subsection is not mandatory but only where it is 
“in the public interest”—a discretionary provision which will be discussed below. But as this 
provision is not objected to in other places where it occurs, it cannot, it would seem, constitute 
the “vagueness” complained of. 
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ment.” It will be seen that in both groups there is under the present law 
the requirement of a prison sentence of one year or more. As a conse- 
quence they do not include cases of conviction followed by a suspended 
sentence or even cases where after conviction but before sentence the pris- 
oner jumps bail. In both these instances the alien remains non-deport- 
able as the law now stands. The bill therefore adds a third group, by pro- 
viding? for deportation where there has been a conviction of a single 
crime involving moral turpitude, regardless of when it was committed, 
and even if the conviction was not followed by a prison sentence, provided 
that the deportation proceedings are instituted within five years of the 
conviction, and provided further that such deportation is found to be in 
the public interest.” This provision is such a drastic addition to the pres- 
ent law that it was felt to be safe only if coupled with the authority in 
proper hands not to apply it. Even so, certain groups opposed to the bill 
fear that this provision may be made the means of disguised pressure, dur- 
ing labor disputes, on alien strikers. It is difficult to see why the legitimate 
claims of the government could not have been largely satisfied, and the 
danger of such abuse considerably reduced, by eliminating the need of a 
prison sentence but requiring not one but two convictions, one of which 
must have been within a designated period before deportation proceed- 
ings.** Such an express limitation is necessary, as without it under the 
terms of the act of 1924 there is no time limit on deportation™ and it 
would be manifestly unfair to subject to perpetual danger one who many 
years before had been so convicted and received suspended sentences, 
with a record of excellent behavior ever since. 

In still another respect the bill would tighten (and that very sharply) 
the law against the alien. Under the present law an alien cannot be de- 
ported by reason of conviction of crime (as described above) if the trial 
court which sentenced him shall within thirty days from the time of pass- 
ing sentence “recommend” that he be not deported. Though the word 
used is ‘‘recommend” the so-called “recommendation” in fact constitutes 
an absolute veto on any deportation. While the trial judge may be in such 
a position as to make his conclusions regarding the wisdom of allowing 


* This general statement is not accurate in respect to violators of the federal narcotic laws. 
33 Sec. 1 (2). 


4 The decision as to the “public interest” would be entrusted to a newly constituted body 
which will be discussed below. 


*s This suggestion in fact more nearly resembles the bill as it was originally introduced, as 
H.R. 6795. 


*6 Philippides v. Day, 283 U.S. 48 (1931). 
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the alien to remain valuable ones, it is too much authority to leave the 
decision entirely in his hands, with ultimate automatic deportation or no 
deportation solely in his control. The limited knowledge regarding the 
alien, on which he probably must act, is, without more, enough to show 
this. Other arguments have also been advanced against this controlling 
authority. Thus it is said by one authority:?’ 


Other considerations frequently influence the judge in recommending against de- 
portation, who, in many cases, is an inferior police judge of little or no experience. He 
may have a personal feeling against deportation. He may be too indolent to make any 
inquiry at all as to the defendant’s previous record. He may make the recommenda- 
tion as a favor to the defendant’s counsel, or as a friendly gesture because he is impos- 
ing a longer sentence than the lawyer thinks his client deserves. He even may not 
know that his decision is final, but may make the recommendation, believing that the 
immigration officials will review the question and intending that they shall disregard 
his recommendation if the facts warrant it. 


To remedy this state of affairs the present bill provides that the “‘recom- 
mendation” shall in fact be merely that. According to it”* the conviction 
shall not constitute ground for deportation if, within six months, the trial 
judge so recommends and this recommendation is approved by designated 
federal officials. It will be noticed that while the effect of the recommen- 
dation is reduced, the time within which it may be made is increased from 
thirty days to six months. This change was made to give more time to 


probation officers and social agencies to investigate each case and deter- 
mine its merits.”® 


According to the present law*° 
In any deportation proceeding against any alien the burden of proof shall be on 


such alien to show that he entered the United States lawfully, and the time, place, and 
manner of such entry into the United States. 


This provision has been severely criticized as leading to serious abuses 
and as contrary to the fundamental tenets of our jurisprudence in that 


27 J. W. Allen, former attorney general of Massachusetts, in an address at the annual meet- 
ing of the American Bar Association, July 16, 1935. 


8 Sec. 2. 


+9 The effect of a pardon on deportation proceedings based on the crime to which the pardon 
applies remains unchanged. It constitutes a bar. 


3° 43 Stat. 165 (1924); 8 U.S.C.A. § 221 (1927). 


* The burden of proving alienage probably rests on the government. It was so held in 
United States ex rel. Bilokumskey v. Tod, 263 U.S. 149 (1923), but this case was decided a year 
before the enactment of the statute just quoted. It has, however, been cited and followed 
since its enactment in a number of cases, of which the most recent is Broder v. Zurbrick, 
38 F. (2d) 472 (1930). 
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it assumes guilt until innocence is proved.** Under it any ground for 
deportation, based on the circumstances of the entry, may be alleged, 
thereby forcing the alien to prove a negative—a burdensome and 
costly task at best, and an impossible one at worst, to impose on one 
who may be lawfully present in this country. Accordingly it was hoped 
in some quarters that this section would be repealed. All the new bill 
contains, however, is the provision** that “in any proceeding under Sec- 
tions 3, 4, or 5 of this Act the burden of proof shall be upon the alien to 
establish every requisite fact.” Presumably this would leave the present 
law unchanged. It is true that there might be an inference that a provi- 
sion expressly putting the burden on the alien in certain instances, by im- 
plication indicates that it is not to be on him in others, but the inference 
seems a very weak one, especially as the instances named are new ones 
covering matters not now dealt with. No doubt the present law is a great 
aid to the government—every arbitrary provision is. No doubt, also, to 
change it might in many cases put as impossible a burden on the govern- 
ment as now rests on the alien. It would seem, however, that in fairness 
the prosecution (that, in effect, is the réle which the government occupies) 
should at least be required to establish a prima facie case before the alien 
defendant is required to disprove the charges. 

In the provisions so far considered the bill either would increase the 
stringency of the law or would not relax it. There are, however, a number 
of respects in which it would relax present strictness. The most important 
of these is the providing for a certain amount of administrative discretion 
as to whether in given cases there should or should not be deportation. 
Under the present law there is, practically speaking, no discretion in any- 
one from the President down.*4 As the Wickersham Commission points 
out, the President can pardon the worst of criminals, but neither he nor 
anyone else can stop the machinery of deportation, once it has begun to 
move. “No matter how long the alien may have resided in this country 
before his deportation, no matter how technical may have been the nature 
of the violation of our laws, no matter whether he has an Am amily 


3 The terms “guilt” and “innocence” are not used in a technical sense. deporta- 
tion proceedings are, of course, not criminal. Mahler v. Eby, 264 U.S. 32 
33 Sec. 6 (a). 


24 As already stated, there is an indirect discretion as to convicted criingl in tC Pomdon 
bars deportation based on the crime pardoned (supra, note 29). There e trial "s 
discretion as to “recommending” no deportation. It is ironical that the f dis- 
cretion should apply only to criminal aliens. The Secretary of Labof has” order 
the deportation of aliens deportable on account of war legislation (41 503, 59441920); 
8U.S.C.A. § 157 (1927))—a provision no longer of practical significance. Ofgreatnggignificance, 
however, is the provision described in note 36, infra. 


7 
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in this country whom he can not take with him’’*s and who through his 
deportation may become public charges, there is no power in anyone to 
stop the machinery.* In this matter of the enforced separation of fami- 
lies, with the possibility of the father being deported to one country, the 
mother to another, and the children remaining here as public charges, the 
heartless cruelty and injustice of the present law are particularly appar- 
ent. The Department of Labor at the Congressional hearings presented 
examples of peculiar hardship through lack of discretion, some of which 
are appended.*’ In reading them it should be remembered that an alien, 


38 Report, p. 123. 


36 According to the act of 1924, the Secretary of Labor may under certain conditions permit 
to remain in the United States “any alien child who, when under sixteen years of age was prior 
to May 26, 1924 temporarily admitted to the United States and who was within the United 
States on that date, and either of whose parents is a citizen of the United States” (43 Stat. 162 
(1924); 8 U.S.C.A. § 214 (1927)). The limited application of the section is obvious. 


37 “Deportation Cases Involving Peculiar Hardship: 

“(1) Honeymoon Trip to Canada Is Basis of Deportation. An alien who has been a legal 
resident of the United States for nine years entered Canada for a brief visit on his honeymoon. 
A year after this trip he contracted tuberculosis and was sent to a sanatorium. He was unable 
to pay the bill and, therefore, became a public charge. As this occurred within five years of his 
technical entry from Canada, he is deportable. He now has a part-time job and is supporting 
his wife, father, and mother, who live with him. There is no discretion in existing law to relieve 
the conceded hardship and injustice which deportation in a case of this character would cause. 

“(2) Girl Who Contributes to Family’s Support Deportable as Public Charge. An alien 
came to the United States with her father eleven years ago when she was eleven years of age. 
Four years after her arrival she was stricken with a mental disorder which led to her confine- 
ment in a state hospital at public expense. She is subject to deportation because she became a 
public charge within five years after her original—and only—entry. She has recovered, is now 
regularly employed and is not only not a public charge, but is contributing to the support of her 
family who are legal residents of the United States. The injustice in deporting this young wo- 
man and separating her from her family is apparent. 

“(3) Faces Deportation after Thirty-two Years’ Residence Here. A fifty-two-year-old 
Canadian lived in the United States for thirty-two years, established a good reputation, and 
reared a family of five American children. He spent Christmas with his seventy-five-year-old 
mother in Canada. Shortly after this trip he was admitted to the St. Lawrence State Hospital 
in Ogdensburg, N.Y., for a mental condition. Notwithstanding his long residence his filial visit 
in Canada renders him subject to deportation. 

“(4) Aged Father Subject to Deportation after Nearly Fifty Years’ Residence. Another 
case concerns an alien sixty-eight years old, who spent almost half a century in the United 
States. He married, established a home here, became the father of several children. In 1930 he 
went to Canada in search of work. Failing in this he decided to go to the home of his sons in 
Vermont. He was without funds and had to walk. He crossed the international boundary 
without being inspected and consequently is subject to deportation, despite the fact that the 
greater part of his life has been lived in the United States. 

“(s5) Nine-Year-Old Boy Must Be Deported. A nine-year-old boy was brought to this 
country by his mother when he was an infant. The mother, a native of Canada, secured a law- 
ful entry for herself but not for her boy. He is, therefore, subject to deportation. The father 
has been ordered deported to Rumania. Should the existing mandates of law be carried out- 
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once deported, is forever ineligible to legal admission—here, too, there is 
no discretion.** 

Accordingly the bill sets up an Interdepartmental Committee*® to be 
composed of representatives of the Departments of Labor, State, and 
Justice (presumably designated by the heads of the departments), to 
which is given a limited discretion to exempt from deportation where the 
committee finds this to be in the public interest. This discretion exists 
only in the following instances: 

(a) Where the alien is of good moral character and has not been con- 
victed of a crime of moral turpitude and does not entertain communistic 
or anarchistic views“? and where, in addition, such alien either has lived 
in this country continuously for not less than ten years or has living here 
a parent, spouse, legally recognized child, or, if a minor, a brother or sister 
who has been lawfully admitted for permanent residence or is a citizen.” 
Thus this provision restricts the discretion to those whose conduct while 


this family would be divided amongst three countries, unless the mother is in a position to ac- 
company her husband or her child. In any event she will be separated from at least one of 
them. 

“(6) Law Requires Banishment of Twelve-Year-Old Syrian Boy. A second example in- 
volves a twelve-year-old Syrian boy. His father died in Syria and his mother migrated to 
Mexico in 1926, taking her infant son with her. During the serious illness of the mother an 
uncle had the boy smuggled into the United States and brought him to the home of relatives. 
Thereafter the mother married an American citizen in Mexico and entered the country as a 
non-quota immigrant. She and her husband joined her son. Since coming to this country the 
boy has attended school where his record is excellent. Leaders in the community have pro- 
tested against the cruelty of separating him from his family and sending him back to a country 
of which he knows nothing and where there is no one to care for him. 

“(7) Two Motherless Little Girls Face Separation from Foster Parents. Still another case 
tells the story of two sisters, nine and ten, natives of Canada, who were brought to this country 
illegally by their mother when infants. A year after the mother’s entry she died. The chil- 
dren’s father, who has since been deported, brought them to Lebanon, Pa., to the home of their 
uncle and aunt who have cared for the motherless little girls as though they were their own chil- 
dren and wish to adopt them. Under present law the deportation of these two children is 
required.” 

Two other particularly tragic cases are described in the Commission Report, pp. 131 and 
132. 

38 46 Stat. 41 (1929); 8 U.S.C.A. § 180 (1934). Only if the alien secures permission to depart 
voluntarily before the deportation warrant is issued is there a possibility of his later regular 
admission. 

39 Sec. 11. 


# T.e., where (broadly speaking) the ground of deportation would be one not reflecting on 
the alien himself—for example, where there was error in the entry record of the alien, or where 
he became a public charge within five years after entry from causes existing at the time of 
entry, etc. 


# Sec. 3 (a) (1) and (2). 
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here has been satisfactory and who have some claim to our sympathy 
either because of family connections or because of long undisturbed resi- 
dence. But any alien who is the beneficiary of such discretion must as a 
condition on remaining here take prompt steps to obtain citizenship.” 

(b) In a closely allied provision, similarly restricted to aliens of good 
character, and not of subversive political or economic views, and where 
the ground of deportation would be the lack of any record of admission or 
an irregular entry, an alien who has resided here continuously for not less 
than ten years may be allowed to remain, with the same proviso as to his 
having to take steps to obtain citizenship. The restriction of the benefit 
of this provision to those who have lived here for ten years has been criti- 
cized on the ground that even in recent years there have been many inac- 
curacies in entry records, particularly along the Canadian border, and that 
the government is sufficiently protected by the separate requirement that 
the alien must be of good moral character and not otherwise deportable. 
It is a severe hardship, it is urged, that, on account of something which 
may be no fault of his, for ten years the alien should be at the constant 
risk of deportation and in any event unable to take steps to become a citi- 
zen. The only attempted answer to this powerful argument is that with a 
shorter period (or no fixed period at all) too great an inducement might be 
held out to irregular or illegal entry in the hope of “getting by” undetected 
for a shorter period. The deterrence of ten years of jeopardy, it is claimed, 
is a necessary protection.” 

(c) As was pointed out above, certain criminal conduct which under 
the present law cannot be set up as ground for deportation, viz., the viola- 
tion of a state narcotic law, the committing at any time of a single crime of 
moral turpitude, the smuggling in of other aliens, and the unlawful carry- 
ing of weapons, would constitute a ground under the bill. In these new 
cases the much greater strictness of the law would be tempered by requir- 
ing deportation only if the committee finds it in the public interest.*4 It 
must be emphasized, because in this respect the bill has been seriously 
misunderstood, that no discretion whatsoever would be given in those 
cases of alien criminals, anarchists or communists who are now deportable, 
and who would remain so;* the discretion applies only to those more 

# Sec. 3 (c). 


« Provision is made that where aliens are allowed to remain as described in (a) and (b) their 
number shall be deducted from the quotas of the countries of provenance. (Sec. 6 (c)). They 
would therefore not imcrease the total of immigration. 


44 There is no discretion, however, where there is a violation of a state narcotic law. There 
the requirement of deportation is absolute. 


48 To establish this beyond any doubt it is expressly so provided in Sec. 12. 
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drastic provisions that the present law does not contain at all and that 
could not safely be adopted, because of their severity, without some such 
safety valve. 

The only other instance of discretion has already been commented on, 
and is one operative against, not for, the alien. It is where the trial court 
before whom an alien has been convicted of a crime of moral turpitude 
recommends that, despite sentence of more than one year, he be not de- 
ported.” As already stated, this would in fact become a recommendation 
to the board instead of, as now, a binding order. 

It is unfortunate that the proposal to grant even this small discretion to 
remove the barbarities of the existing law has met with considerable oppo- 
sition. In part this opposition is based simply on a failure to understand 
what the bill would do, as, for example, when it is said that it would enable 
criminals to remain here. It is also argued‘? that the discretion would con- 
stitute a delegation of legislative power to an executive department and 
therefore an abandonment by Congress of its control over deportation. 
Space will not permit a detailed examination of these contentions. It can 
merely be pointed out that there is ample precedent for granting this 
amount of administrative discretion. Thus in this very field it is provided 
in the Immigration Act of Feb. 5, 1917** that stowaways “‘if otherwise ad- 
missible, may be admitted in the discretion of the Secretary of Labor,” 
and that children under sixteen years of age, though not accompanied by 
a parent or going to join a parent, likewise “‘may, in the discretion of the 
Secretary of Labor, be admitted if in his opinion they are not likely to be- 
come a public charge and are otherwise eligible.” The same discretion 
was conferred in regard to aliens who had violated certain war legisla- 
tion.’ The validity of the last named statute was attacked on precisely 
this ground and the statute was upheld in Mahler v. Eby,®° the court 
saying: 

Nor is the act invalid in delegating legislative power to the Secretary of Labor. The 
sovereign power to expel aliens is political and is vested in the political departments 
of the government. Even if the executive may not exercise it without congressional 
authority, Congress cannot exercise it effectively save through the executive. It can- 
not, in the nature of things, designate all the persons to be excluded. It must accom- 
plish its purpose by classification and by conferring power of selection within classes 
upon an executive agency. 

46 Sec. 2. 

47 In the minority report of the House committee. 

4# 39 Stat. 875 (1917); 8 U.S.C.A. § 136 (1) and (m) (1927). 

49 41 Stat. 593 (1920); 8 U.S.C.A. § 157 (1927). 

8° 264 U.S. 32 (1924). The passage quoted is at p. 4o. 
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It is unfortunate that so meritorious a proposed statutory provision should 
be assailed partly on arguments based on a complete misapprehension of 
what it would accomplish, and partly on an argument expressly over- 
thrown over a decade ago by a United State Supreme Court decision. 
Section 4 of the bill introduces a reform that would be of equal benefit 
to the government and the alien. It is a fairly frequent occurrence that 
aliens enter this country as “‘nonimmigrants” or as students, and that 
while here their status so changes that they become eligible to remain per- 
manently in a nonquota group." In order to take advantage of this fact 
it is necessary, under the present law, for the alien to leave the country so 
as to return with a consular visa showing the new status. The Immigra- 
tion Service refers to this as ‘‘a cruel and futile formality,’ which, while 
subjecting all concerned “‘to great trouble and expense, serves no useful 
purpose whatever.”” Under the proposed law it would be possible, on pay- 
ment of all fees as now, to correct the status without leaving the country. 
A few reductions in the severity of the present law, for which a good 
case can be made, were not adopted. One of these is to the effect that 
where an alien leaves the country temporarily and then re-enters, the re- 
entry would not be regarded as an “entry” for possible deportation pur- 
poses, except where the ground of deportation would be of a criminal na- 
ture.53 Such a provision would meet the hardship and unfairness of some 
of the instances cited above.54 While, by the same token, it would remove 
the possibility of deportation in some cases where it is now possible, the 
loss of an unjustified power should hardly be regretted. Another relaxa- 
tion which might well have been adopted would have been that no alien 
who had entered this country under the age of fifteen should be deportable 
after five years of residence, provided that during that period he had been 
of good moral conduct. The increased stringency of the bill, with its pro- 
vision that any later crime, committed no matter how long after entry, 
may be ground for deportation would seem to make it all the more neces- 
st For example, through naturalization of spouse, through marriage, or through a change in 
occupation. 
5? Secs. 4 and 7. 


83 Under the present law no distinction is made between an original entry and a second or 
subsequent entry into this country, no matter how brief and temporary the absence may have 
been. Similarly the commission of a crime of moral turpitude “prior to entry,” as a ground for 
deportation, extends alike to a crime committed in a foreign country prior to entry, and to a 
crime committed in the United States prior to the re-entry. United States ex rel. Volpe v. 
Smith, 289 U.S. 422 (1933). It should be pointed out that the result reached in the case just 
cited would not be affected by the change discussed in the text, as that too would regard a 
re-entry as an entry where the ground of deportation is of a criminal nature. 


54 The first, third and fourth cases cited in note 37, supra. 
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sary to provide in some such manner as this for an alien whose formative 
period had been spent here and who, for better or for worse, was mainly 
a product of our civilization. 

The immediate effect of the passage of the Kerr bill would be to stop the 
deportation of some 2,600 aliens of good character, who are now here only 
under stays. If it is not passed they must go, leaving behind them, prob- 
ably to swell the relief rolls, more than 7,000 members of their immediate 
families, of whom some 5,000 are wives and children,*> mostly American 
citizens. In its ultimate effect, however, the bill would reduce the number 
of resident aliens (although, as will be apparent from what has been said, 
it is not primarily an immigration bill). While some 1,200 aliens of good 
character now annually deportable would be permitted to stay here, the 
stricter provisions, setting up new grounds for deportation and permitting 
twenty-four-hour detention, would increase deportations of undesirables 
now permitted to stay, to a figure several times 1,200. Furthermore, Sec- 
tion 13, which, as an immigration rather than a deportation matter, 
eliminates the preferential status now accorded to agriculturists—a pref- 
erence under which as many as 22,000 aliens have been admitted annu- 
ally*—would alone overwhelmingly counterbalance the small number of 
worthy persons allowed to stay. But the main reason for the passage of 
the proposed bill or one similar to it has been stated in a way that needs 
no improvement, by Mr. Reginald Heber Smith.‘ 

The immigrant comes to this country, often from lands of injustice and oppression, 
with high hopes, expecting to receive fair play and square dealing. It is essential that 
he be assimilated and taught respect for our institutions. Because of the strangeness of 
all his surroundings, his ignorance of our language and our customs, often because of 
his simple faith in the America of which he has heard, he becomes an easy prey. When 
he finds himself wronged or betrayed keen disappointment is added to the sense of in- 


justice. Through bitter disillusionment he becomes easily subject to the influences of 
sedition and disorder. 


For his sake, but equally much for our own, the inadequacies and injus- 
tices of the present law should at once be remedied. 


ss Figures from a radio address by D. W. MacCormack, Commissioner of Immigration and 
Naturalization, Aug. 2, 1935. 

56 Communication from Commissioner of Immigration and Naturalization to House Com- 
mittee on Immigration and Naturalization, June 21, 1935. 

57 In Justice and the Poor, as quoted in the Commission Report, p. 29. 





THE SUPREME COURT, THE FOURTEENTH 
AMENDMENT AND STATE 
CRIMINAL CASES 


Cuar.es B. Nuttinc* 


ECISIONS of the United States Supreme Court are frequently 
ID greeted with outbursts from eminent members of the Quo 
Vadis school of constitutional law. Judging from past experi- 
ence, two recent opinions’ seem destined to meet a reception of this kind. 
Important in themselves due to popular interest in the fate of the per- 
sons involved, they assume even greater prominence in the light of their 
bearing on perplexing problems of state and federal relations. With the 
Schechter case? a recent memory, with murmurs in the air of a constitu- 
tional amendment granting the federal government power to act in na- 
tional economic emergencies,’ a re-examination of principles long viewed 
as basic seems imminent. The proper scope of state activity in the ad- 
ministration of criminal justice, though temporarily overshadowed by 
more pressing matters arising from the depression, must form an impor- 
tant part of such an inquiry. A consideration of the extent to which 
supervision of state courts in this field has already been carried thus 
becomes timely. 

In approaching the question, the fact that considerations much differ- 
ent from those involved in a discussion of the commerce or full faith and 
credit clauses in relation to state action are material, is, perhaps, too 
obvious to be mentioned. Though many crimes have interstate aspects, 
the trial of the apprehended criminal is without national significance in 
the sense that it reacts on the economic relations of the several states or 
makes for diversity of decision in cases where uniformity is desirable. 
Perhaps more than in any other field, the manner of dealing with persons 
accused of crime is of concern to the state alone. The cases are not 


wanting in expressions of this pious sentiment. Thus Mr. Justice Holmes 
has said: 


* Associate Professor of Law, University of Texas School of Law. 

* Norris v. Alabama, 55 Sup. Ct. 579 (1935); Mooney v. Holohan, 55 Sup. Ct. 340 (1935). 
* Schechter Poultry Corp. v. United States, 55 Sup. Ct. 837 (1935). 

3 See New York Times, June 2, 1935, sec. 1, p. 1. 
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In so delicate a matter as interrupting the regular administration of the criminal 
law of the State .... too much discretion cannot be used, and it must be realized 
that it can be done only upon definitely and narrowly limited grounds. 
while in numerous other cases the reluctance of the Supreme Court to 
act has been indicated. Reluctant though it may have been in general, 
however, the court has not hesitated in specific instances to assert its 
power of supervision even in the field of criminal law, the Fourteenth 
Amendment being the basis upon which interference has been predi- 
cated. Though the process has been accompanied by outspoken criti- 
cism,° it is believed that the cases reveal an increasing willingness on 
the part of the court to intervene in the conduct of criminal cases. 
The wisdom which has led that body to refrain from adopting a definition © 
of “due process” in other connections’ has apparently been carried over 
into the field under discussion. But a consideration of those things which 
as a result of the “process of inclusion and exclusion” have been deter- 
mined to constitute or not to constitute due process may serve, however 
vaguely, to mark the boundaries between permissible state action and the 
reverse. 

One may fairly begin with the assumption that due process of law in 
the trial of cases* includes as minimum requirements, notice and oppor- 
tunity to be heard, and a fair hearing by an impartial tribunal having 
jurisdiction of the parties and the subject matter of the action. All of 
these factors may be lumped together in the general idea of “fair trial.” 
With these generalizations it is difficult to quarrel, but the attempt to 
apply them in specific cases is fraught with danger and, it is believed, 
is rendered more perplexing by the decisions with which one must deal. 
At the outset it becomes necessary to distinguish between the “privileges 


4 Ashe v. Valotta, 270 U.S. 424, 426 (1926). 


5 See Allen v. Georgia, 166 U.S. 138, 140 (1897); Rogers v. Peck, 199 U.S. 425, 434 (1905); 
Gibson v. Mississippi, 162 U.S. 565, 591 (1896); Im re Wood, 140 U.S. 278, 289 (1891). 


See Dunbar, The Anarchists’ Case before the Supreme Court of the United States, 
1 Harv. L. Rev. 307 (1888); Charles Warren, The New “Liberty” under the Fourteenth 
Amendment, 39 Harv. L. Rev. 431 (1926); Hannis Taylor, Due Process of Law 573, 576 (1917). 


7 Davidson v. New Orleans, 96 U.S. 97, 104 (1877). 


8 A consideration of the method of disposing of the so-called “common law crimes” is the 
primary object of this article. The power of the state to create new crimes and the attitude of 
the court toward legislation attempting to do so involve problems not conspicuously different 
from those connected with other state legislation. For example, the requirements of definite- 
ness and certainty in such legislation seem to be virtually the same as in other types of enact- 
ments. See International Harvester Co. v. Kentucky, 234 U.S. 216, 221 (1914); United 
States v. Cohen Grocery, 255 U.S. 81, 89 (1921); Connally v. General Construction Co., 269 
U.S. 385, 391 (1926); Cline v. Frink Dairy Co., 274 U.S. 445 (1927). 
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and immunities” which are guaranteed by the Fourteenth Amendment 
and the “liberties” which are also safeguarded by that portion of the 
Constitution. In spite of the decision in the Slaughter House Cases? 
which apparently disposed of the contention, the years from that time 
until after the close of the century witnessed a determined attempt on 
the part of various litigants to cause the court to rule that the privileges 
and immunities of citizens of the United States included those set out in 
the first eight amendments to the Constitution and were thus binding on 
the States.*® Those efforts were uniformly unsuccessful, but the battle 
shifted to new ground, it being asserted that the amendments in ques- 
tion listed “liberties” which were also sacrosanct by virtue of the Four- 
teenth Amendment. This method of attack, as will be seen, proved more 
effective, but it introduced another complication. Whereas the abridge- 
ment of privileges and immunities was absolutely barred by the amend- 
ment, the deprivation of liberty was not prohibited unless accompanied 
by a denial of due process. As Mr. Warren has pointed out," though the 
individual interests, protection of which is sought, remain the same, the 
crucial inquiry is as to the manner in which they have been curtailed.” 

One finds little evidence in reviewing the decisions of an attempt on 
the part of the court to dictate any set form of procedure in the disposal 
of state criminal cases. The criterion of “fairness” seems to have allowed 
almost complete latitude in the determination of such matters as the man- 
ner of accusation,"’ so long as.the accused has at least an opportunity to 


916 Wall. (U.S.) 36 (1872). 


t Spies v. Illinois, 123 U.S. 131, 166 (1887) (citing earlier cases); Brown v. New Jersey, 
175 U.S. 172, 174 (1899); Maxwell v. Dow, 176 U.S. 581, 584 (1900); Barrington v. Missouri, 
205 U.S. 483, 486 (1906); Twining v. New Jersey, 211 U.S. 78, 93 (1908). 

= Supra note 6. 


™ The determination of what things constitute “liberties” within the meaning of the 
Fourteenth Amendment seems so inextricably entangled with the question of due process that 
it has not been attempted here as a separate matter. Mr. Warren, in the article referred to 
supra in note 6, has dealt with the question as satisfactorily as seems possible. As will appear 
later in the discussion, the denial of representation by counsel constituted a deprivation of 
liberty without due process of law. Powell v. Alabama, 287 U.S. 45 (1932). The court also 
seems to have reached the conclusion that free speech is a “liberty.”” Gitlow v. New York, 
268 U.S. 652, 666 (1925). See Whitney v. California, 274 U.S. 357 (1927); Hughes, The Su- 
preme Court of the United States 166 (1928). 

3 It was decided at a comparatively early date that a state was not precluded by the due 
process clause from substituting the information for the indictment in criminal cases. Hurtado 
v. California, 110 U.S. 516 (1884); Bolln v. Nebraska, 176 U.S. 83 (1899). Nor is indictment 
by a grand jury a privilege or immunity protected by the Fourteenth Amendment. Maxwell v. 
Dow, 176 U.S. 581 (1900). The court has also held that various formal errors in the indictment 
or information did not result in a denial of due process. Barrington v. Missouri, 205 U.S. 483 
(1906); Hodgson v. Vermont, 168 U.S. 262 (1897); Caldwell v. Texas, 137 U.S. 692 (1890); 
In re Robertson, 156 U.S. 183 (1895). 
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secure a full statement of the charge against him," arraignment,"’ the 
number” and qualifications of jurors,’ challenges to jurors," continu- 
ances,’® changes of venue,”° and procedure on appeal.” The general atti- 
tude with reference to procedural questions as evidenced by the decisions 
seems to support the statement of the court in Rogers v. Peck that: 

Due process of law, guaranteed by the Fourteenth Amendment does not require 

the state to adopt a particular form of procedure, so Jong as it appears that the accused 
has had sufficient notice of the accusation and an adequate opportunity to defend himself 
in the prosecution. 
It will be observed, however, that the italicized portion of the quotation 
virtually destroys the effect of the rest of the statement. “The Lord 
giveth and the Lord taketh away; blessed be the name of the Lord.” 
The net result of the foregoing decisions seems to be that, though various 
procedural devices may not be in themselves objectionable, if their 
application results in a lack of notice and an opportunity to be heard by 
an impartial tribunal a denial of due process exists.?? Thus it appears 
evident that the cases involving procedural questions, though apparently 
indicative of a tolerant attitude on the part of the court, actually are 
almost valueless in marking the boundaries within which the states may 
act in dealing with crime. 

Of the various categories into which the cases fall, one of the most sig- 
nificant for the purposes of this investigation is that involving jury trial. 
The standard to be applied in determining the existence of due process in 
this connection may be stated with deceptive clearness. Though a state 


"4 Hodgson v. Vermont, 168 U.S. 262 (1897). 


*s Garland v. Washington, 232 U.S. 642 (1914), overruling Crain v. United States, 162 
U.S. 625 (1896) in so far as the latter decision held that a formal arraignment was necessary 
to due process. 

*6 Maxwell v. Dow, 176 U.S. 581 (1900). 


*7 Leeper v. Texas, 139 U.S. 462 (1890); Kohl v. Lehlback, 160 U.S. 293 (1895). See Jordan 
v. Massachusetts, 225 U.S. 167 (1912). 


*8 Brown v. New Jersey, 175 U.S. 172 (1899), upholding a New Jersey statute providing for 
a “struck jury” in criminal cases; Ashe v. Valotta, 270 U.S. 424 (1926), holding in a habeas 
cor pus proceeding that the petitioner would not be released because he had been tried on two 
different indictments at once, the indictments being for closely related crimes. 


9 Franklin v. South Carolina, 218 U.S. 161 (1910), holding a refusal to grant a continuance 
proper in the circumstances. 


2° Barrington v. Missouri, 205 U.S. 483 (1906). 


* Lott v. Pitman, 243 U.S. 588 (1917); Duncan v. Missouri, 152 U.S. 377 (1894); Allen v. 
Georgia, 166 U.S. 138 (1897). 


* 199 U.S. 425, 435 (1905). Italics are the writer’s. 


23 Cf. Patterson v. Alabama, 55 Sup. Ct. 575 (1935); Rogers v. Alabama, 192 U.S. 226 
(1904). 
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may, apparently, deny an accused person a jury trial entirely,” if one is 
granted, the selection of the jury must be conducted in a manner cal- 
culated to secure an impartial body from which no class of persons has 
been arbitrarily excluded.** In a long series of cases, rendered dramatic 
by deep seated emotional and racial prejudices, the court has had occa- 
sion to apply this standard. Though the results retain the appearance of 
consistency, it is believed that a marked change in attitude has taken place 
in the years since the problem was first presented. It was, of course, es- 
tablished at an early date that a state statute or constitutional pro- 
vision excluding negroes from service either on the grand or petit jury 
because of their color, is violative of the Fourteenth Amendment,” and 
that phase of the question requires no further comment. The real diffi- 
culty, and one which still exists, has arisen in connection with cases in 
which it has been alleged that such exclusion has been practiced by 
officials acting under an unobjectionable statute. A somewhat detailed 
consideration of the cases seems necessary. Virginia v. Rives,” decided 
at the same term as the Strunder case* involved the validity of the action 
of a federal court in directing the removal of a criminal case from a state 
court on the ground of an alleged discrimination against negroes in the 
selection of juries. It was properly decided that a case for removal was 
not presented,”* but certain language used by the court with reference to 
the showing of discrimination bears on the decisions in subsequent cases. 
Although the petition for removal alleged that negroes had never been 
allowed to serve on juries in the county in question,*° it was stated by 
Mr. Justice Strong that in the absence of a showing that the exclusion 
was because of their race or color, there was no indication that a federal 
right had been denied.** In Neal v. Delaware,” the negro prisoner moved 
to quash the indictment because of discrimination in the selection of 
grand jurors and filed in support of his motion an affidavit setting forth 
the alleged systematic exclusion and containing the further allegation 


24 Maxwell v. Dow, 176 U.S. 581 (1900). 

*s Strauder v. West Virginia, 100 U.S. 303 (1879); Neal v. Delaware, 103 U.S. 370 (1880). 

26 Strauder v. West Virginia, 100 U.S. 303 (1879); Bush v. Kentucky, 107 U.S. 110 (1882). 
A discriminatory statute enacted prior to the adoption of the Fourteenth Amendment appar- 
ently does not operate as a denial of due process, it being presumed that it will not govern the 
selection of the jury. Bush v. Kentucky, 107 U.S. 110 (1882). See Neal v. Delaware, 103 
U.S. 370 (1880). If the statute is not in terms discriminatory, but merely creates the possibility 
of discrimination in its application it apparently is not objectionable. Williams v. Mississippi, 
170 U.S. 213 (1898). See Franklin v. South Carolina, 218 U.S. 161 (1910). 

27 100 U.S. 313 (1879). 29 See infra, page 255. # roo U.S. 313, 322. 

8 t00 U.S. 303 (1879). 3% r00 U.S. 313, 315. # 103 U.S. 370 (1880). 
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that the exclusion was because of race and color. The state apparently 
entered no denial of the facts set out and it was held to have consented 
to the use of the affidavit as evidence. Here, the overruling of the motion 
to quash was held to constitute a denial of a federal right. Thus it was 
definitely established that on a proper showing of exclusion because of 
race and color, the Supreme Court would intervene to prevent a denial 
of due process in the courts of the state.* 

The decision, however, was of cold comfort to the accused persons who 
attempted to raise the point in several subsequent cases. In Bush v. 
Kentucky,*4 a motion to set aside the petit jury panel alleged that colored 
persons were excluded in the selection of the jury, but omitted the magic 
phrase “because of their race and color.” In an opinion by Mr. Justice 
Harlan, the allegations of the motion were said to be too vague, inasmuch 
as the defendant was not entitled to a colored or a mixed jury but could 
only demand a jury from which his race was not excluded because of its 
color.*s It would appear from the opinion that the denial of due process is 
to be determined, not from the systematic exclusion of colored persons 
for whatever reason, but by the subjective intent of the officer charged 
with the selection of the jury. This seems to have quieted efforts to secure 
reversals for some years. In 1896 two cases from Mississippi were de- 
cided. It seems clear that the point now under discussion was not properly 
raised in Gibson v. Mississippi,® but in Smith v. Mississippi*’ a motion 
to quash the indictment was filed. The motion was verified on informa- 
tion and belief and stated that the local officials wilfully and intentionally 
excluded negroes from the grand jury on account of their color. It was 
held that the motion was properly overruled since it was unsupported 
by competent evidence. Neal v. Delaware** was distinguished on the 
basis that in the latter case the state had consented to the use of the 
affidavit, while in the principal case such consent was not given. It does 
not appear from the report that the state denied the facts set out in the 
motion. 


Carter v. Texas*® was a case in which the bill of exceptions showed that 


33 As to the point in the proceedings at which interference is permissible, see infra, page 255. 

34 107 U.S. 110 (1882). 

3s “The allegation that colored citizens were excluded, and that only white citizens were 
selected, was too vague and indefinite to constitute the basis of an inquiry by the court 
whether the sheriff had not disobeyed its order by selecting and summoning petit jurors with 
an intent to discriminate against the race of the accused. This motion was, therefore, properly 
overruled.” 107 U.S. 110, 117. 

36 162 U.S. 565 (1896). 38 Supra note 32. 

37 162 U.S. 592 (1806). 39177 U.S. 442 (1900). 
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the negro defendant had not only filed a motion to quash, alleging dis- 
crimination in proper fashion, but also had requested permission to in- 
troduce evidence showing the truth of the allegations. It was held that 
the action of the court in overruling the motion without allowing the 
introduction of testimony constituted a deprivation of due process. In 
Tarrance v. Florida,” an affidavit similar to that in Smith v. Mississippi* 
was filed in support of a motion to quash the indictment, and motions 
were also filed to quash the venire and panels of the grand and petit 
juries for the same reasons as alleged in the motion to quash the indict- 
ment. The state moved to strike the motion to quash the venire and 
panels, which was sustained. The motion to quash the indictment was 
overruled. As to the latter motion, the court followed the decision in 
the Smith case, holding that the affidavit did not constitute independent 
proof of the facts alleged. The defendant contended that the motion by 
the state to strike the other motions was equivalent to a demurrer and 
admitted the truth of the allegations, so that further proof was unneces- 
sary. The court refused to allow this contention, distinguishing Neal v. 
Delaware* on the ground that the agreement made by the state in that 
case was regarded as an admission of the truth of the facts stated, while 
in the principal case the motion to strike did not constitute an admission 
but was made for the reason that the question should have been presented 
by a plea in abatement rather than a motion to quash. Brownfield v. 
South Carolina was disposed of on the ground that the record did not 
show any offer to prove exclusion of negroes from the grand jury, though 
this was alleged in a motion to quash the indictment. Rogers v. Alabama“ 
presented a situation in which a motion to quash the indictment was filed 
and an offer of proof was made, but in response to a motion by the state 
was stricken from the files because of prolixity. This was held to consti- 
tute error. The court, speaking through Mr. Justice Holmes, denied the 
power of the state court to withdraw the question from its consideration 
on such a pretext. 

The course of decision up to this time cannot fairly be said to reveal a 
burning desire on the part of the court to supervise the conduct of state 
criminal cases. Indeed, it might be asserted on the contrary that in view 
of the basic constitutional question involved, the arguments resorted to in 
an effort to sustain the state tribunals verge on unnecessary technicality. 
In all of the cases cited, the question was substantially the same, yet in 
only three, all of which represented extreme situations, were reversals 

4 188 U.S. 519 (1903). # Supra note 32. 44192 U.S. 226 (1904). 

« Supra note 37. 43 189 U.S. 426 (1903). 
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granted. Be that as it may, the following seems to be the net result of 
the cases: In order to constitute a deprivation of due process, the dis- 
crimination must exist and be practiced because of race and color. Ap- 
parently it must be alleged and proved that the officials charged with the 
selection of the jury were motivated by a desire to exclude for that reason. 
Given the proper allegations, a denial of due process exists where there is 
an admission or uncontradicted evidence of discrimination, or where the 
defendant, having properly raised the issue, has been denied a hearing 
thereon. 

It will be noted that the case in which a hearing on the question has 
been held and it has been decided adversely to the defendant is not cov- 
ered by the cases hitherto discussed. The matter is squarely raised by 
Norris v. Alabama,* in which the court entered into a detailed examina- 
tion of the evidence and concluded as a result of that examination that 
there was a systematic exclusion of negroes and hence a denial of due 
process. Thus it appears that where the existence of discrimination is 
controverted, due process demands not only that there be a hearing on the 
question but also that it be correctly decided. The implications of this 
statement will be considered in more detail at another point. In addition 
to this holding, which of course represents an extension of, if not a de- 
parture from, the doctrine developed in the earlier cases, the court re- 
vealed a less rigid attitude as to the requirement that the intent of the 
officials must be specifically shown, by asserting: 

We think that the evidence that for a generation or longer no negro had been called 
for service on any jury in Jackson county, that there were negroes qualified for jury 
service, that according to the practice of the jury commission their names would nor- 
mally appear on the preliminary list of male citizens of the requisite age but that no 
names of negroes were placed on the jury roll, and the testimony with respect to the 
lack of appropriate consideration of the qualifications of negroes, established the dis- 
crimination which the Constitution forbids. 

Thus it appears that the highly artificial requirement which was stated 
by the court in Bush v. Kentucky,” if it was ever intended to be applied 
literally, has been removed by this case. 

Not only has the court been concerned with denials of due process prior 
to the commencement of the trial, but also it has had occasion to consider 
various matters arising during the course of the trial, as to which the 
violation of the Fourteenth Amendment has been claimed. Of these 
cases the two which seem to have aroused the greatest interest are Frank 
v. Mangum“ and Moore v. Dempsey.” The literature produced has been 

4 55 Sup. Ct. 579 (1935). 47 107 U.S. 110 (1882). 49 261 U.S. 86 (1923). 

4 55 Sup. Ct. 579, 582, 583. 48 237 U.S. 309 (1915). 





252 THE UNIVERSITY OF CHICAGO LAW REVIEW 


extensive,°° and for that reason detailed comment seems unnecessary. 
Both cases involved the question of mob domination of the trial as a 
denial of due process, and in both it was recognized that due process is 
denied when a trial is in fact dominated by a mob. The chief significance 
of the cases lies in their bearing on the method to be used in raising the 
question and the effect of the determination of the state court on the 
point. A discussion of this problem will be found elsewhere in this paper.* 
Similarly, the decision in Powell v. Alabama,” may be mentioned here 
simply as indicating that due process requires that the accused shall have 
the aid of counsel in preparing and presenting his defence, while Tumey v. 
Ohio* shows that a trial by a judge having a direct pecuniary interest 
in the outcome of the case violates the Fourteenth Amendment. These 
cases, it is believed, are clearly instances in which that fair and impartial 
trial contemplated by the requirement of due process is lacking, and the 
only significant questions are as to the time and method of interference 
by the federal courts. 

The decisions involving matters of evidence and presumptions in 
state criminal cases, however, present somewhat different considerations. 
If one may regard rulings as to the admission of evidence as determina- 
tions of state law it would seem that, even though erroneous, they do not 
involve a denial of due process.54 The erroneous admission of evidence 
obviously does not in itself deny a fair hearing to the accused.** Due proc- 
ess has been held not to include the privilege against self incrimination,* 
nor, apparently, does it require an instruction on the presumption of 
innocence.’ But if the accused is found guilty of a charge where there is 
no evidence to substantiate the verdict, a more difficult problem is pre- 
sented. It seems possible to argue that if a proper hearing was accorded 
the defendant, the result of the trial, even if erroneous, would not operate 
to deny him due process within the purview of the Fourteenth Amend- 


5° Waterman and Overton, Federal Habeas Corpus Statutes and Moore v. Dempsey, 
t Univ. Chi. L. Rev. 307 (1933); 37 Harv. L. Rev. 247 (1923); 33 Yale L. J. 82 (1923); 
73 Univ. Pa. L. Rev. 430 (1925); 9 Va. L. Rev. 556 (1923); 7 Minn. L. Rev. 513 (1923). 

Ss Infra, page 254. 

5? 287 U.S. 45 (1932); noted in 7 So. Cal. L. Rev. 90 (1933); 31 Mich. L. Rev. 245 (1932); 
81 Univ. Pa. L. Rev. 337 (1933); 19 Va. L. Rev. 293 (1933); 23 Jour. Crim. L. 841 (1932); 
1 Geo. Wash. L. Rev. 116 (1933); 32 Col. L. Rev. 1430 (1932). 

83 273 U.S. 510 (1927). Cf. In re Manning, 139 U.S. 504 (1891). 

54 See Hebert v. Louisiana, 272 U.S. 312 (1926); Im re Converse, 137 U.S. 624 (1891). 

8s See Barrington v. Missouri, 205 U.S. 483 (1906). 

86 Twining v. New Jersey, 211 U.S. 78 (1908). 

5? Howard v. Fleming, 191 U.S. 126 (1903). 
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ment. In addition it might be said that a contrary holding would result 
in the practical difficulty of requiring the Supreme Court to investigate 
the weight of the evidence in state cases. Nevertheless, there seems to be 
ground for the belief that the supervision of the court might extend to this 
situation. In Fiske v. Kansas,* a criminal syndicalism statute of a type 
held constitutional in other cases*® was, as applied, held to be violative of 
the Fourteenth Amendment, there being no evidence to show that the 
organization of which the defendant was a member advocated violent 
means of effecting industrial or political changes.*° Not only does this 
appear to be true, but it also seems, in the light of the per curiam opinion 
in Mooney v. Holohan™ that a conviction based on perjured testimony may 
be held violative of the Fourteenth Amendment, at least when the testi- 
mony was knowingly used by the prosecuting attorney. 

Brief mention should be made of the power of the state to create pre- 
sumptions operative in the trial of criminal cases. The recent case of 
Morrison v. California® invalidating a portion of the California Alien 
Land Law indicates that here, as well as elsewhere, the court has evinced 
a disposition to impose restrictions on state action by invoking the due 
process clause. The generalization is thus stated by Mr. Justice Cardozo: 

The limits are in substance these, that the state shall have proved enough to make 
it just for the defendant to be required to repel what has been proved with excuse or 
explanation, or at least that upon a balancing of convenience or of the opportunities 


for knowledge the shifting of the burden will be found to be an aid to the accuser with- 
out submitting the accused to hardship or oppression.® 


This matter, involving as it does a specialized subject, has been dealt 
with by far more competent hands than those of the present writer™ and 
is mentioned here simply for the purpose of indicating another field into 
which supervision by the Supreme Court has penetrated. 


58 274 U.S. 380 (1927). 

59 Whitney v. California, 274 U.S. 357 (1927); Burns v. United States, 274 U.S. 328 (1927). 

6 “The result is that the Syndicalism Act has been applied in this case to sustain the con- 
viction of the defendant, without any charge or evidence that the organization in which he 
secured members advocated any crime, violence, or other unlawful acts or methods as a 
means of effecting industrial or political changes or revolution. Thus applied the Act is an 
arbitrary and unreasonable exercise of the police power of the State, unwarrantably infringing 
the liberty of the defendant in violation of the due process clause of the Fourteenth Amend- 
ment.” 274 U.S. 380, 387. 

§t 55 Sup. Ct. 340 (1935); noted in 25 Jour. of Crim. Law 943 (1935); 35 Col. L. Rev. 404 
(1935). 

291 U.S. 82 (1934). % 291 U.S. 82, 88, 89. 

6s Morgan, Federal Constitutional Limitations upon Presumptions Created by State Legis- 
lation, Harvard Legal Essays 321 (1934). 
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It seems evident that within the framework erected by the foregoing 
decisions may be included any act on the part of the state, whether done 
by the legislature, by administrative officials or by the court, the effect 
of which is to deprive the accused of what the Supreme Court of the 
United States may regard as a fair trial. If, for example, exclusion from 
juries may not be practised on the ground of race, it seems equally true 
that religious discrimination is objectionable.® If a state may not by 
statute deprive an accused person of the opportunity to be heard on a 
material issue, what is to be said of the arbitrary exclusion of his testi- 
mony by the trial judge? May not other matters, such as misconduct of 
the prosecuting attorney, evident bias of the judge, obvious partiality 
of a jury lawfully selected, or even complete incompetence of the de- 
fense attorney, if appointed by the court, be regarded in the light of a 
sufficiently strong showing as a denial of due process? That a fair trial 
in fact, rather than an opportunity for a fair trial under procedural 
forms, is now the test of due process, seems clearly indicated by the 
recent decisions. Thus it appears that in answer to the query made some 
years ago by an eminent authority, “Are there at present any enforceable 
restraints upon the powers of a state to regulate its procedure in criminal 
cases?” One must assert that the power of the Supreme Court to in- 
vestigate, and, if need be, to restrain state action is, in the light of the 
concept of due process developed by the course of decision previously 
traced, virtually unlimited. This conclusion is not surprising in view of 
the constantly expanding scope which the due process clause has been 
given by decisions in other fields.” One is not, however, disposed to 
apologize for what may seem an elaboration of the obvious, in view of the 
fact that little attention has hitherto been paid to the specific problem 
at hand. 

Though the possibilities of federal supervision may be extensive, this 
is not to say that the Supreme Court is likely to interfere with the ad- 
ministration of justice by the states as a general rule. Certain voluntary 
restraints seem to have been imposed by the court in dealing with the 
matter. In the earlier cases one finds an extreme reluctance to interfere 
with the orderly course of state procedure. The first method in which it 
was sought to secure federal action seems to have been the attempt to 
remove cases from the state to the federal court on the ground that a 


6s See Searle v. Roman Catholic Bishop of Springfield, 203 Mass. 493, 89 N.E. 809 (1909). 
Cf. Swancara, Judicial Disregard of the “Equal Protection’ Clause as it Affects the Non- 
Religious, 68 U.S.L. Rev. 309 (1934). 


*6 Hannis Taylor, Due Process of Law 573 (1917). 
67 See Hough, Due Process of Law—Today, 32 Harv. L. Rev. 218 (1919). 
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federal right was being denied in the judicial tribunals of the state. In 
Strauder v. West Virginia® removal was held proper on the basis that race 
discrimination in the selection of a jury was required by statute. How- 
ever an allegation of systematic discrimination by officials acting under 
an objectionable statute was held not to state grounds for removal in 
Virginia v. Rives® and it was ultimately established that the right to 
removal exists only when the denial of the federal right is shown by the 
constitution or statutes of the state and is not available for a denial of 
due process arising after the commencement of the trial.”? So far as can 
be discovered, this device is no longer of any practical importance in re- 
lation to the problem at hand. The later cases involve the writ of habeas 
corpus as a means of securing federal intervention. Once again, generali- 
zation is both easy and deceptive. The reports abound in statements to 
the effect that habeas corpus is not to be used as a substitute for a writ of 
error,” and that it should be brought into play only when the remedies 
afforded by state procedure have been exhausted.” It seems clear, how- 
ever, that any limitation on the power of the federal courts to issue the 
writ when a federal right is involved is imposed because of considerations 
of policy rather than by the compulsion of law. Thus, in Cook v. Hari? 
it is said that “comity” demands that the state courts should be appealed 
to in the first instance, while in Ex parte Royall’ one finds the assertion 
that though jurisdiction to issue the writ exists, it will not be exercised 
in the absence of special circumstances until the state court has had an 
opportunity of determining the question. The “special circumstances” 
which the court had in mind were apparently limited to cases “involving 
the authority and operations of the general government, or the obliga- 
tions of this country to, or its relations with, foreign nations.”’’’ In the 
main it seems evident that the limitations thus imposed have been ad- 





68 ro00 U.S. 303 (1879). 69 100 U.S. 313 (1879). 


7 Neal v. Delaware, 103 U.S. 370 (1880); Gibson v. Mississippi, 162 U.S. 565 (1895); 
Smith v. Mississippi, 162 U.S. 592 (1895). 


™ See Glasgow v. Moyer, 225 U.S. 420 (1912) (time for filing affidavit of prejudice of judge); 
Ex parte Spencer, 228 U.S. 652 (1913) (legality of sentence); Collins v. Johnston, 237 U.S. 502 
(1915) (refusal to admit evidence); Felts v. Murphy, 201 U.S. 123 (1906) (alleged deprivation 
of due process because of inability of petitioner to hear testimony); Valentina v. Mercer, 201 
U.S. 131 (1906) (instructions). 


7 Ex parte Royall, 117 U.S. 241 (1886); Ex parte Fonda, 117 U.S. 516 (1886); In re Wood, 
140 U.S. 278 (1891); Jn re Shibuya Jugiro, 140 U.S. 291 (1891); Cook v. Hart, 146 U.S. 183 
(1892); In re Frederich, 149 U.S. 70 (1893); New York v. Eno, 155 U.S. 89 (1894); Pepke v. 
Cronin, 155 U.S. 100 (1894); Whitten v. Tomlinson, 160 U.S. 231 (1895); Urquhart v. Brown, 
205 U.S. 179 (1907); Markuson v. Boucher, 175 U.S. 184 (1899); Ex parte Spencer, 228 U.S. 
652 (1913); United States v. Tyler, 269 U.S. 13 (1925). 

73 146 U.S. 183 (1892). 74117 U.S. 241 (1885). 
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hered to in practice.” Two relatively early cases appear to be anomalies. 
In the case of Medley, Petitioner” an original application for a writ was 
brought to the Supreme Court, the petitioner alleging illegal detention 
because of his conviction and sentence under an ex post facto law. It does 
not appear that the case had been carried through the state courts on this 
point. The majority of the court was of the opinion that the law was ex 
post facto and that the prisoner was entitled to his discharge. But being 
unwilling to free the prisoner entirely, the court directed the warden of 
the state prison to notify the attorney general of the time at which he 
would be released, apparently in order that he might be rearrested and 
held for further proceedings. Again, in the case of Minnesota v. Barber” 
the Supreme Court affirmed an order of the circuit court discharging the 
petitioner, who had been convicted and sentenced by a justice of the 
peace for the violation of a statute which was held to be unconstitutional. 
There is no indication here that the appellate court of the state had been 
given an opportunity to rule on the validity of the statute, and in neither 
of the cases is the line of decisions exemplified by Ex parte Royall’ re- 
ferred to. The most recent decisions seem to indicate that the court is 
still disposed to hold its hand until after the state courts have been given 
every possible opportunity to rule on the question.*° 

The potentialities of federal supervision being, as indicated, almost 
boundless, it is believed that by far the most significant problem arising 
from the cases is not the limitations of due process, if such there are, but 
rather the question as to how much weight is to be given the determina- 
tion of the state courts as to the existence of due process. If the Supreme 
Court is content to adopt the conclusions of the state tribunals it is ap- 
parent that little control will in fact be exercised over local administration 
of justice. It is believed that the early cases previously referred to con- 
tain little evidence of an attempt on the part of the federal courts to 
enter into an independent investigation of the facts alleged to show a 


16 See In re Loney, 134 U.S. 372 (1890) (involving perjury in contested election to seat in 
United States Congress); In re Neagle, 135 U.S. 1 (1890) (homicide committed in protecting 
federal judge from attack); Hunter v. Wood, 209 U.S. 205 (1907) (railway clerk acting in 
obedience to federal court injunction arrested for violation of state rate statute). For cases in 
which habeas corpus was held to be improper, see note 72, supra. 

77 134 U.S. 160 (1889). 78 136 U.S. 313 (1890). 9 117 U.S. 241 (1885). 

8° Mooney v. Holohan, 55 Sup. Ct. 340 (1935). Certiorari has been denied in the following 
cases in which the lower federal courts have considered intervention by means of habeas cor pus 
untimely: Hale v. Crawford, 65 F. (2d) 739 (C.C.A. 1st 1933); Bard v. Chilton, 20 F. (2d) 
906 (C.C.A. 6th 1927); Dunn v. Lyons, 23 F. (2d) 14 (C.C.A. sth 1927). Strangely enough, 
Hale v. Crawford has received unfavorable critical comment. 43 Yale L. J. 444 (1934); 33 
Col. L. Rev. 1259 (1933). In addition to the above cases see Downer v. Dunaway, 53 F. (2d) 
586 (C.C.A. sth 1931); noted in 32 Col. L. Rev. 740 (1932). 
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denial of due process. Thus, the discrimination cases, as has been pointed 
out,** were decided for the most part on the basis of procedural questions 
and went no farther than to require a hearing where the existence of 
discrimination was denied by the state and proof to the contrary was 
offered. In Spies v. Illinois* the Supreme Court, although upholding 
state action did apparently examine the facts and for so doing was criti- 
cized for adopting a course tending to deprive the state of its necessary 
independence in the administration of local affairs.*® As late as 1915, 
however, the majority of the court in Frank v. Mangum‘ was of the 
opinion that the determination of the state court on the question of mob 
domination was entitled to great, if not conclusive, weight.* 

One perceives a markedly different attitude in the cases beginning 
with Moore v. Dempsey.™ In that case, Mr. Justice Holmes, who had 
dissented in Frank v. Mangum,*’ spoke for the majority of the court. 
It was there decided that when facts alleged would, if true, make the trial 
void, it was the duty of the federal judge appealed to for a writ of habeas 
corpus, to examine the facts for himself. An entirely independent in- 
vestigation and determination seems contemplated by the opinion. In 
Fiske v. Kansas* the court, in dealing with the application of a criminal 
syndicalism statute to the acts of the accused, adopted the rule previ- 
ously applied in civil cases*® that: 

.... this court will review the finding of facts by a state court where a federal 
right has been denied as the result of a finding shown by the record to be without evi- 
dence to support it; or where a conclusion of law as to a federal right and a finding of 


fact are so intermingled as to make it necessary, in order to pass upon the federal 
question, to analyze the facts.” 


Powell v. Alabama™ presents a case in which the Supreme Court deter- 
mined from an examination of the record that there had been a sub- 
stantial denial of the right to counsel, in the face of a contrary conclu- 
sion by the state court, and in Norris v. Alabama,” Mr. Chief Justice 
Hughes stated what seems to be the present position of the court in these 
words: 


That the question of denial of due process is one of fact does not relieve us of the 
duty to determine whether in truth a federal right has been denied. When a federal 


& Supra page 250. 84 237 U.S. 309 (1915). 87 Supra note 84. 

8 123 U.S. 131 (1887). §5 237 U.S. 309, 320. 88 274 U.S. 380 (1927) 

83 Dunbar, supra note 6. 8 261 U.S. 86 (1923). 

* Creswill v. Knights of Pythias, 225 U.S. 246, 261 (1912); Northern Pac. Ry. v. North 
Dakota, 236 U.S. 585, 593 (1915); Ward v. Board of Com’rs. of Love Cty., 253 U.S. 17, 22 
(1920); Davis, Director General v. Wechsler, 263 U.S. 22, 24 (1923). For a later case see 
Ancient Egyptian Order v. Michaux, 279 U.S. 737, 745 (1929). 


% 274 U.S. 380, 385. * 287 U.S. 45 (1932). % 55 Sup. Ct. 579 (1935). 
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right has been specially set up and claimed in a state court, it is our province to 
inquire not merely whether it was denied in express terms but also whether it was 
denied in substance and effect. If this requires an examination of evidence, that 
examination must be made. Otherwise, review by this court would fail of its purpose 
in safeguarding constitutional rights.» 

The conclusion seems inevitable, then, that whether the question arises 
on certiorari, appeal or habeas corpus, when a denial of a federal right, 2.e., 
of due process under the Fourteenth Amendment, is properly alleged, it 
becomes incumbent on the court to enter if need be into an independent 
examination of the facts, which will not be influenced by the conclusion 
reached on the same facts by the state court. Granting that due process 
requires a correct decision as well as a hearing, the result appears neces- 
sary if the rights guaranteed by the Fourteenth Amendment are to be 
effectively safeguarded. It furnishes additional evidence, however, that 
the Fourteenth Amendment as interpreted by the court appears com- 
pletely to dispose of state supremacy in the administration of criminal 
justice. 

That this situation is a scandal to numerous observers is clear; that 
these cases, if the above analysis has been correct, greatly exceed the 
limits which the Fourteenth Amendment was designed to embrace is, 
perhaps, equally apparent. Whether one points with pride or views with 
alarm is dependent on one’s views of broader principles underlying state 
and federal relationships than this paper was intended to include. It may 
be said, however, that criticism of the policy of extended federal control 
has at least three aspects. Of these, the one most frequently advanced 
and most often embodied in the early opinions, is the alleged disturbance 
of the traditional balance between state and nation, and the resulting 
subjugation of the former to a dictatorial and unsympathetic control by 
a remote central agency. This plaint is constant and raised in many 
tongues. As previously indicated it has at least this justification: there 
seems to be no controlling reason such as is found in the interstate com- 
merce cases or in some of those arising under the full faith and credit 
clause,** why criminal procedure should be uniform in the several states. 
It is believed that in the absence of a definite constitutional sanction 
nothing but the most pressing necessity, which will usually be found to be 
economic, should cause the imposition of uniform rules upon unwilling 
local governments. Though crime, like the tariff, may not be “a local 
issue,” the method of dealing with crime almost certainly is. Thus, if it 

93 55 Sup. Ct. 579, 580. 


94 Cf. Supreme Council of the Royal Arcanum v. Green, 237 U.S. 531 (1915); Bradford 
Electric Co. v. Clapper, 286 U.S. 145 (1932). See Dodd, Power of the Supreme Court to Re- 
view State Decisions in the Field of Conflict of Laws, 39 Harv. L. Rev. 533 (1926). 
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can be said that the decisions of the United States Supreme Court have 
resulted in the establishment of federal control in the administration of 
criminal justice they are, in the opinion of the writer, to be deplored. 
However, it is submitted that they indicate the possibility of such control 
rather than the actuality. The process of counting noses is perhaps pe- 
culiarly worthless in this connection. But it will do no harm to observe 
that of the cases cited in the preceding pages, which are believed to be 
substantially all those on the subject in which the court has rendered 
opinions since the Civil War, only some ten have been determined to 
involve a denial of due process. The effect of this statement is largely 
destroyed, however, by the fact that four of them have been decided since 
1915, which may be said to indicate a tendency toward more frequent 
intervention. What is more important is the relatively restricted scope of 
intervention as revealed by a classification of the opinions. Race dis- 
crimination in the selection of juries has been the concern of the bulk of 
the cases.® Aside from this, such rudimentary requirements of due proc- 
ess as the lack of pecuniary interest of a magistrate,” freedom from mob 
domination,” the right to representation by counsel, the existence of 
some evidence to connect the accused person with the violation of a 
statute,” and, possibly, the requirement that one shall not be convicted 
on the basis of perjured testimony consciously used by the prosecuting 
attorney™ have been insisted on. The Morrison case’ may perhaps 
fairly be said to constitute an unjustified interference with the state. 
Aside from this, however, it is difficult to quarrel with the results which 
have been reached. The recent cases may reveal an increasing concern 
for the individual life as opposed to an insistence on the mechanical 
application of rules. Granting that the states should be unhampered in 
their usual methods of dealing with criminals it seems not too much to 
ask that elementary decencies should be observed. To this extent, 
supervision by a higher authority seems justified and it is submitted that © 
for the most part this is all that has been required. To argue that the 
way is thus left open to complete federal control is to create false fears. 
The confidence which must necessarily be reposed in the “judicial states- 
manship” of the court seems sufficient answer to forebodings, while, to 
borrow from Mr. Justice Cardozo,'’ the restraining power of that body 
95 See cases cited supra pages 248 ff. 97 Moore v. Dempsey, 261 U.S. 86 (1923). 

%6 Tumey v. Ohio, 273 U.S. 510 (1927). #8 Powell v. Alabama, 287 U.S. 45 (1932). 

9% Fiske v. Kansas, 274 U.S. 380 (1927). 

1° Mooney v. Holohan, 55 Sup. Ct. 340 (1935). 

rt Morrison v. California, 291 U.S. 82 (1934). 


12 Cardozo, Nature of the Judicial Process 94 (1921). The reference has to do with the 
restraint of legislative activity, but the principle appears the same. 
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will tend to stabilize the action of state tribunals and cause, perhaps, a 
closer adherence to the standard of fair play than might otherwise be the 
case. 

The other objections raise practical difficulties. Delay in the disposi- 
tion of cases if scrutiny by the Supreme Court is to be countenanced 
seems unavoidable. To those who feel that the hanging of wrongdoers 
promptly is more important than a hanging according to Hoyle, this 
would appear to constitute a valid objection to the view just expressed. 
A conclusion which would preclude a review by the Supreme Court on 
that ground alone, however, seems little better than an advocacy of 
lynch law and may perhaps be disposed of without comment. A some- 
what similar objection, but one which at least has about it an aura of 
respectability, is that the court, already heavily overburdened, is likely 
to be flooded with requests for action on state cases to an extent which 
would seriously impair its efficiency. The present discretionary character 
of review'®? seems an insufficient answer to the problem, since the task 
of disposing of requests for certiorari is in itself extremely burdensome. 
If, inspired by the recent decisions, defense counsel are to force the 
Supreme Court to decide whether or not to grant certiorari in a multitude 
of criminal cases, the results are likely to prove disastrous. The only 
solution, as Professors Frankfurter and Hart have pointed out,'** seems 
to be a more thorough understanding of the proper function of the writ 
on the part of the bar, together with a decent restraint in invoking the 
jurisdiction of the court in hopeless cases. But here again, it is submitted 
that a problem of mechanics, however important, should not result in 
the complete denial of review. The nature of the interest to be protected 
precludes such action. 

If one were to say that the most significant thing revealed by this 
study is that the attitude of the court toward testing criminal cases by 
the requirements of the Fourteenth Amendment has changed from one 
of doubt to one of determination he would not be far from the mark. A 
willingness to ascertain the existence or lack of due process by an inde- 
pendent examination of the facts has replaced the hesitant raising of 
procedural obstacles to avoid the task. Potentially, the field of super- 
vision of state cases has become virtually unlimited. In practice, it is 
believed that the power thus asserted has been wisely exercised for the 
most part and that the future will reveal little restraint of the states 
as long as fundamental requirements of fairness are observed. 


3 43 Stat. 937 (1925); 28 U.S.C.A. § 344(b) (1928). 
“4 Frankfurter and Hart, The Business of the Supreme Court at October Term, 1933, 48 
Harv. L. Rev. 238 (1934). 
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FEDERAL ADMINISTRATIVE BARS: ADMISSION 
AND DISBARMENT 


J. S. WATERMAN* 


I 


T WAS said by Chief Justice Hughes in 1916 that the distinctive legal 
| development of this era is that our activities are largely controlled by 
federal or state administrative agencies and that as a result a host of 
controversies as to private rights are no longer decided in courts.’ In the 
same year Elihu Root, then President of the American Bar Association, 
stated that we were entering upon the creation of a body of administrative 
law different in its machinery, its remedies, and its safeguards, from the 


old methods of regulation by specific statutes enforced by the courts. 
He added: 


The powers that are committed to these regulating agencies, and which they must 
have to do their work, carry with them great and dangerous opportunities of oppres- 
sion and wrong.? 


During the period which has intervened since these statements were made 
the multiplication of federal administrative agencies, a term used in this 
article to include executive departments and bureaus, administrative 
courts, and administrative commissions, has been such as to cause in- 
creased alarm to some.’ 


Il 


It is not to be expected that parties desiring to protect their rights be- 
fore administrative agencies, either as petitioners or claimants on the one 
hand or respondents on the other, should be compelled to appear in person 


* Dean of the Law School of the University of Arkansas. 

* Frankfurter and Davison, Cases on Administrative Law vii, 14 (1932). See also Frank- 
furter and Landis, The Business of the Supreme Court 184 (1928); Willoughby, Judicial Ad- 
ministration 18 (1929). 

* Presidential address, 41 Rep. Am. Bar Assn. 355, 368-369 (1916). 

3 “The legislation enacted during the first session of the 73d Congress, ending June 16, 1933’ 
represents an advance of federal administrative machinery, on a scale and to an extent never 
before attempted, into fields not heretofore brought under federal regulation.” 58 Rep. Am. 
Bar Assn. 407, 408 (1933); 59 ibid. 539 (1934). 
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for that purpose;* and especially not in those cases in which the govern- 
ment is represented by officials supposedly appointed because of their 
technical qualifications in the particular field. Therefore what type of 
persons may represent parties before the varied administrative agencies? 

This article will be confined to a consideration of the bars of federal ad- 
ministrative agencies.’ Due to the vast number of these federal agencies 
only a few will be considered, as this article is not a current handbook® on 
the standards of admission and disbarment of the numerous federal ad- 
ministrative bars.’ 

The privilege to practice before federal administrative agencies is gov- 
erned by the rules of particular agencies. If a party does not desire to 
represent himself he must seek a practitioner enrolled in the bar of such 
an agency or recognized by the agency as one qualified to practice before 
it.* Whether an administrative agency has the “inherent power’’® to con- 
trol admission and disbarment, as has been alleged to exist in the courts, 
has perhaps not been answered. 

In 1884 Congress enacted legislation pertaining to “departmental prac- 
tice’’*® before the Secretary of the Treasury and the Secretary of the In- 
terior and empowered them to prescribe rules governing the recognition of 
agents or attorneys representing claimants. These acts provided that the 
secretaries may require applicants to show that they are of good moral 
character and possessed of the necessary qualifications to enable them to 
render claimants valuable service and otherwise competent to assist the 
claimants in the presentation of their claims.” 

4“In the absence of legislation by Congress, there is probably a right on the part of a 
claimant to be represented by an agent or attorney in presenting his claim before one of the 


executive departments.” 33 Op. Atty. Gen. 17, 19 (1921). See also Manning v. French, 149 
Mass. 391, 21 N.E. 945 (1889), dismissed 133 U.S. 186 (1890). 

5 For the use of this term, see: Pfifiner, Public Administration 395 (1935). See also for a 
discussion of federal administrative bars: Robinson, Lawyers and Practitioners, A Study in 
Contrasts, 21 Am. Bar Assn. J. 277 (1935). 

6 For a proposal to edit such a handbook see 59 Rep. Am. Bar Assn. 539, 555, 561 (1934). 

7 For a list of these administrative agencies see 59 Rep. Am. Bar Assn. 556-562 (1934); 
Congressional Directory (1935); U.S. Govt. Manual (1935). 

® Sec. 35 of the Judiciary Act of 1789, governing federal courts, provided that “the parties 
may plead and manage their own causes personally or by the assistance of such counsel or 
attorneys at law as by the rules of the said courts, respectively, are permitted to manage and 
conduct causes therein.” Act of September 24, 1789, c. 20, § 35; 1 Stat. 92; 28 U.S.C.A. § 394 
(1928). 

* For a discussion of this term see Waterman, The Federal Bar, 20 Am. Bar Assn. J. 762, 
764 (1934), note 31. See also 66 A. L. R. 1512 (1930). 

%© + Hughes, Federal Practice § 202 (1931). For the departments which do not require for- 
mal admission to their bars see Clark, Departmental Practice: Admission of Attorneys, 9 Am. 
Bar Assn. J. 706 (1923). 

™ 23 Stat. ror (1884); 5 U.S.C.A. §§ 261, 493 (1927). 
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In Garfield v. United States ex. rel. Stevens,’ in 1908, it was said of this 
act: “Nor is it necessary to consider whether the Secretary [of the Interi- 
or], who in these matters is vested with judicial power, and whose rela- 
tions to attorneys practicing before his department are substantially the 
same as that of a court to attorneys admitted to its bar, has any inherent 
power in such matters of which the statute is merely declaratory.’ 

In Phillips v. Ballinger,4 a case decided in 1911, it was said by the Court 
of Appeals of the District of Columbia that the act of 1884 giving the Sec- 
retary of the Interior power over admission of attorneys and agents was 
nothing more than legislative sanction of a previous practice of the de- 
partment. The court, however, stated that the source of the depart- 
ment’s power to prescribe rules of admission prior to 1884 came from an 
earlier act which authorized the head of each executive department to 
prescribe departmental regulations." 

In some instances a particular bureau within a department, such as the 
Patent Office which is now under the jurisdiction of the Secretary of 
Commerce,"’ has been given authority by statute to prescribe rules, sub- 
ject to the approval of the secretary of the department, governing the 
recognition of attorneys and agents." 

The Board of Tax Appeals, created as an administrative agency in the 
executive branch of the government, but independent of any depart- 
ment’? and described as an administrative court,” was not invested by 
Congress with express authority to prescribe rules for the admission of 
practitioners. In Goldsmith, Certified Public Accountant v. Board of Tax 
A ppeals,* the petitioner alleged that the board was not empowered to 

32 App. D. C. 109 (1908). 

3 32 App. D. C. 109, 140 (1908). See note 15, infra. ™ 37 App. D. C. 46, 49 (1911). 

35 U.S.C.A. § 22 (1927). See also 5 U.S.C.A. § 481. 13 Op. Atty. Gen. 150 (1869); 16 


Op. Atty. Gen. 488 (1880); Walker, Law Making in the United States 453 (1934); Butler v. 
White, 83 Fed. 578, 581 (C. C. W.Va. 1897). 

6 32 Stat, 830 (1903); 5 U.S.C.A. § 485 (1927). 

17 42 Stat. 1109 (1923); 5 U.S.C.A. § 597 (1927). 

18 42 Stat. 390 (1922); 35 U.S.C.A. § 11 (1929). 

19 44 Stat. 105 (1926); 26 U.S.C.A. §§ 1211, 1212 (1928). 

2° To the effect that the Board of Tax Appeals is an administrative court, see McGuire, 
Judicial Reviews of Federal Administrative Action, 19 Am. Bar Assn. J. 471, 472 (1933). See 
also 42 Yale L. J. 125, 127 (1932); Radin, The Courts and Administrative Agencies, 23 Calif. 
L. Rev. 469, 474 (1935); Appeal of So. Cal. Loan Assn., 4 B. T. A. 223, 234 (1926). Cf. 45 Harv. 
L. Rev. 1221, 1223 (1931), note 19; Blachly and Oatman, Administrative Legislation and 
Adjudication 122, 126 (1934). 

See also Board of Tax Appeals v. United States ex rel. Shults Bread Co., 37 F. (2d) 442 
(App. D. C. 1930); Comm. of Internal Revenue v. Liberty Bank & Trust Co., 59 F. (2d) 320 
(C.C.A. 6th 1932). 

% 270 U.S. 117 (1926). 
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adopt rules of admission, because since such power was expressly con- 
ferred by statute on the Secretary of the Treasury” the failure to confer it 
on the board revealed a legislative intent denying such power to the 
board. The Supreme Court said, however, that since the board was in- 
vested with the power to prescribe rules of procedure by which to conduct 
business there was impliedly included therein the power to adopt rules for 
admission of attorneys and agents.” 

The Interstate Commerce Act not only invests the commission with 
authority to make rules of procedure, but expressly provides that “any 
party may appear before the commission or any division thereof and be 
heard in person or by attorney.”*4 The act creating the Federal Trade 
Commission, while not conferring on the commission power to adopt rules 
of procedure, provides that any person may intervene, upon permission, 
when a complaint has been filed by the commission and appear in the pro- 
ceedings ‘“‘by counsel* or in person.” 


III 


Since federal administrative agencies, either when empowered to pre- 
scribe rules of admission or when empowered to adopt rules of procedure, 
have the authority to determine who shall practice before them, the next 
problem to consider is the actual exercise of the power. In other words, 
what classes of persons may apply for admission to these federal adminis- 
trative bars and what qualifications must they possess before they are 
enrolled, registered or recognized? 

In general it is provided that corporations*’ and firms will not be ad- 
mitted nor recognized and that the applicant must be a citizen or resident 
of the United States** and of good moral character. As a rule an attorney 
at law who applies for admission must state whether he has ever been dis- 


= Note 13, supra. 
23 45 Stat. 872 (1928); 26 U.S.C.A. § 1219 (a) (1928). 

24 41 Stat. 492 (1920); 49 U.S.C.A. § 17 (1) (1929). For the power of the Federal Communi- 
cations Commission to prescribe rules of procedure see 48 Stat. 1068 (1934); 47 U.S.C.A. §.154 
(j) (1928). 

%s Blachly and Oatman, Administrative Legislation and Adjudication 77 (1934). See note 
40, infra, which points out that only attorneys at law are admitted to practice before the Fed- 
eral Trade Commission. 

% 43 Stat. 939 (1924); 15 U.S.C.A. § 45 (1927). For the nature of controversies before the 
Federal Trade Commission, see Fed. Trade Comm. v. Klesner, 280 U.S. 19 (1929). 

#7 Cf. Public Service Traffic Bureau, Inc. v. Haworth Marble Co., 40 Ohio App. 255, 178 
N.E. 703 (1931). 

*8 For the oath to be taken by members of administrative bars, see 12 Stat. 610 (1862); 31 
U.S.C.A. § 204 (1927); § 3(d), Treas. Dept. Circ. no. 230, 4 (1934). 
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barred or suspended in any court, and by some administrative agencies a 
similar statement is required as to suspension or disbarment by a depart- 
ment or agency of the United States.” 

The acts of 1884 empowering the Secretaries of the Treasury and of the 
Interior to adopt rules of admission prescribe that the applicants, who are 
described as “agents, attorneys, or other persons,’ must show that they 
possess the necessary qualifications to enable them to render to claimants 
valuable service and are competent to advise and assist them in the pres- 
entation of their claims.*° In addition the regulations of the Treasury De- 
partment provide that: 
while practice before the Treasury Department is not restricted to duly licensed attor- 
neys at law and certified public accountants, agents who are neither . . . . will not be 
enrolled unless they are able to present . . . . convincing evidence that they possess 
the educational background, technical knowledge, and ability essential to the proper 
understanding and presentation of Federal tax questions.* 


The Patent Office*? designates all those who represent others before it 
as “‘patent attorneys,” though the act authorizing it to make rules govern- 
ing the recognition of persons representing applicants describes such rep- 
resentatives as “agents, attorneys or other persons.’’*? The Patent Office 
will register as attorneys those who possess the necessary legal and scien- 
tific qualifications to render applicants valuable service. In order to deter- 
mine whether a person seeking to be registered as a patent attorney 
possesses these qualifications examinations are conducted. No person is 
permitted to take the examination unless he submits proof of sufficient 
basic training in scientific and technical matters. In the case of a person 
who has served for three years in the examining corps of the Patent Office 
the examination may be dispensed with.*4 

The Commissioner of Public Lands, an official in the Department of the 
Interior,’5 has formulated rules of admission permitting two classes of 
persons to practice before his bureau. A person who desires to represent a 


29 Rule 2, Rules of Practice, United States Board of Tax App. 1 (1935). See note 38, infra. 

8 23 Stat. ror, 258 (1884); 5 U.S.C.A. §§ 261, 493 (1927). 

# Sec. 3, Treas. Dept. Circ. no. 230, 3 (1934). 

3? 42 Stat. r109 (1922); 5 U.S.C.A. § 597 (1927). 

33 42 Stat. 390 (1922); 35 U.S.C.A. § 11 (1929). See note 67, infra. 

34 Rule 17, Rules of Practice, U.S. Pat. Off. 4 (1935). See Robinson, Lawyers and Practi- 
tioners, 21 Am. Bar Assn. J. 277, 278 (1935) for a discussion of the method of conducting this 
examination. 

35 43 U.S.C.A. § 1 (1928). 50 C. J. 1076 (1930); Pierce, The Land Department as an Admin- 
istrative Tribunal, 10 Am. Pol. Sci. Rev. 271, 278 (1918); McClintock, The Administrative 
Determination of Public Land Controversies, 9 Minn. L. Rev. 542, 551 (1924). 
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claimant before a district land office must file a certificate with the local 
register of lands* that he is an attorney at law in good standing. If he is 
not an attorney at law he must file a certificate executed by a judge of a 
United States court, a state or a territorial court having common-law 
jurisdiction, except a probate court, to the effect that he is a person pos- 
sessing the necessary qualifications to render his client valuable services 
in the presentation of claims.*’ 

The Board of Tax Appeals registers attorneys at law who are admitted 
to practice before the Supreme Court of the United States or the highest 
court of any state or territory or the District of Columbia and also “certi- 
fied public accountants duly qualified under the law of any state or terri- 
tory or the District of Columbia.’’** 

The Federal Trade Commission confines practice before it to attorneys 
at law, though under its rule on “appearance’’ the Commission, in its dis- 
cretion may permit a party upon application and for good cause shown to 
be represented by a person having the requisite qualifications to represent 
others.*® Perhaps this rule is due to the fact that the act of Congress* 
creating the commission provides that persons who intervene may appear 
in person or by “‘counsel”’ and does not refer to “‘agent, attorney, or other 
person” as in other acts.* 

The Interstate Commerce Commission registers two classes of practi- 
tioners; one consists of attorneys at law and the other class consists of 


those persons “possessed of the necessary lega! and technical qualifica- 
tions” to enable them to render valuable service before the commission 
and otherwise competent to assist in the presentation of matters before 
the commission.‘? In 1929 the Interstate Commerce Commission pre- 


3 43 Stat. 1145 (1924); 43 U.S.C.A. §§ 71, 72 (1928). 


37 Circulars and Regulations of the General Land Office 167, 174 (1930). See also 18 Stat. 
317 (1875); 43 U.S.C.A. §§ 2, 1201 (1928); 5 U.S.C.A. §§ 485, 493 (1927); Regs. Dept. Int. 
Governing Recognition of Agents and Attorneys (1927). 

Twenty-four persons were admitted to the land office practice for the fiscal year ending 
June 30, 1932. Ann. Rep. Comm. of Gen. Land Office 4 (1932). 

38 Rule 2, Rules of Practice, U.S. Board of Tax App. 1 (1935). 

The certified public accountant must state in his application whether he has been expelled 
from any professional society of public accountants or his right to practice has been revoked in 
any jurisdiction or by any department or agency of the United States. See note 29, supra. 

For the various state statutes governing the qualifications of certified public accountants, 
see: Certified Public Accountant Laws (1930); Green, History of Accountancy 77, 166, r9r1, 
222 (1930); Yearbook Am. Inst. of Accountancy 268 (1932). 


39 Rules 2 and 3, Rules, Policy and Acts, Fed. Trade Comm. 1 (1934). 
4° See note 25, supra. * 23 Stat. 258, 101 (1884); 5 U.S.C.A. §§ 261, 493 (1927). 
# Rule I-B, Rules of Practice, I. C. C. 4 (1932). See note 24, supra. 
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scribed a register for all admitted to practice before it. From September 1, 
1929 to December 1, 1930, 4,351 persons were entered upon the register. 
Of these only 1,765 were admitted upon presentation of certificates show- 
ing admission to the courts; the remainder were admitted upon showings 
as to their qualifications.‘ 


IV 


This article does not purport to discuss whether the various administra- 
tive agencies, which have been vested with the power to prescribe qualifi- 
cations for admission and also with the discretionary power of determining 
whether the applicant is qualified, have exercised these powers in such a 
manner as to assure to claimants or petitioners a competent administra- 
tive bar from which to select. It has been said, however, that ‘‘as the ideal 
that administrators possess technical skill in the fields in which they deal 
has come nearer realization, the practitioners in those fields have also de- 
veloped a competence for their tasks. Important administrative tribunals 
now have before them specialized groups of counsel.’’*4 

It is to be noted that the rules of admission for practice before the ad- 
ministrative agencies, even when based on acts of Congress which specifi- 
cally set forth the qualifications of applicants for admission to practice, 
vest almost unlimited discretion in the official who passes on the qualifica- 
tions. In only one instance, it is believed, has the procedure of written ex- 


aminations been adopted as prerequisite for admission to an administra- 
tive bar.*s 


The Attorney General in 1921 in an opinion, based on the act of 1884 
pertaining to the Treasury Department, stated that since the act required 
notice and hearing only in disbarment proceedings, it was to be inferred 
that it was not the intention of Congress that a hearing be granted in 


43 44 Ann. Rep., I. C. C. 74 (1930). 

“From October 16, 1932, to October 15, 1933, 405 applicants were admitted to practise 
before the Interstate Commerce Commission. Of these, 242 were admitted upon presentation 
of certificates showing admission to practice in the courts, and 163 upon showing as to qualifi- 
cations.” 47 ibid. 34 (1933). 

44 McFarland, Administrative Agencies in Government, 59 Rep. Am. Bar Assn. 326, 345 
(1934). The practitioners before the Interstate Commerce Commission formed an association 
in 1929; at that time a code of professional ethics modeled upon the code of the American Bar 
Association was adopted. 44 Ann. Rep. I. C. C. 74 (1930). See the I. C. C. Practitioners’ 
Journal, Washington, D.C. Cf. Reed, Training for the Public Profession of the Law 297 
(1921). 

4s For a requirement of written examinations for admission to a federal district court bar, 
see: 4 Bar Examiner 423 (1935). See Rule 17(c), Rules of Practice, U.S. Pat. Off. 4 (1935); 
note 34, supra. 


# 23 Stat. 258 (1884); 5 U.S.C.A. § 261 (1927). 
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passing on an application.*’ By a regulation of the Treasury Department 
the Secretary has delegated to a committee of three, known as the com- 
mittee on enrollment and disbarment, control over admission. The regu- 
lation provides that the committee may grant a hearing on an application 
at the applicant’s request.** The Attorney General in this opinion would 
not express his views on the right of an applicant to review by a court of 
the decision of the Treasury Department upon a refusal to enroll an appli- 
cant or upon disbarment of a member of that administrative bar. 

The rules of the Interstate Commerce Commission provide that if the 
commission is not satisfied with the sufficiency of the applicant’s qualifica- 
tions he is entitled, on request, to a hearing for the purpose of showing his 
qualifications.*® By statute, if an applicant for admission to practice be- 
fore the Commissioner of Patents is refused recognition he is entitled to a 
review of his petition before the Supreme Court of the District of 
Columbia.*° 

When the register of a district land office refuses to enroll an applicant 
to practice, the application, under the rules of the Department of the 
Interior, must be forwarded to the Commissioner of the General Land 
Office, who notifies the applicant and permits him to file a reply.* The 
regulations of the Department of the Interior provide that the action of 
all bureau heads on admission must be forwarded to the Secretary of the 
Interior “‘for his consideration and action thereon.” 

In Goldsmith v. Board of Tax Appeals the Supreme Court of the United 
States in 1926 stated that the rule of the board which provides that in its 
discretion it might deny admission to any person not possessing the requi- 
site qualifications or lacking in good character, must be construed to mean 
a discretion: 


to be exercised after fair investigation, with such a notice, hearing and opportunity to 
answer for the applicant as would constitute due process. 


In view of the fact that the granting of the application for admission to a 
federal administrative bar is within the discretion of a department or bu- 


47 33 Op. Atty. Gen. 17, 19 (1921). 

4 Secs. 1, 3(c), Treas. Dept. Cir. no. 230, 1, 3 (1934). 
49 Rule I-B (4), Rules of Practice, I. C. C. 3 (1932). 
5° 42 Stat. 390 (1922); 35 U.S.C.A. § 11 (1929). 

& See notes 35, 36, 37, supra. 


8 Sec. 5, Regs. Dept. Int. Governing Recognition of Agents and Attys. 3 (1927). See also 
note 63, infra. 


83 270 U.S. 117 (1926). 54 270 U.S. 117, 123 (1926). 
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reau head or a commission, and is not based on examination, the right to a 
hearing on the application seems justified.‘ 

In a discussion before the United States Senate in 1931 on admission to 
practice before the Patent Office, it was stated that the applicants should 
be subject to examination as in admission to the bar of a court. This 
view was based on the allegation that the Commissioner of Patents was 
vested with too great discretionary power in determining whether the ap- 
plicant should be admitted to practice before his bureau.’’ If examina- 
tions were substituted for the discretionary action of the administrative 
agency, it is submitted that this would serve as sufficient hearing on the 
technical qualifications of the applicant.** 


V 


Since petitioners and claimants must select their agents or attorneys 
from the bar authorized to practice before the particular administrative 
agency, they should be assured not only that those admitted possess the 
necessary qualifications to render valuable service in the presentation of 
their claims but also that they have retained these qualifications. Accord- 
ingly in a case involving the Court of Alabama Claims it was held that 
since Congress had granted to this commission the power to make rules of 
procedure, the commission had the power to prescribe the qualifications of 


those appearing before it, to determine whether the applicant possessed 
those qualities, and also whether he had retained the requisite qualifi- 
cations.” 

The congressional acts of 1884 investing the Secretaries of the Treasury 
and of the Interior with control over admission specifically gave them 
power to suspend and disbar but only after notice and hearing.® 


ss “In general, no hearing is required upon an application for license to practice a profession, 
trade or occupation But, to revoke a license, notice and opportunity to be heard must 
be afforded the licensee.” Right to Hearing on Application for Admission to Practice before 
Administrative Tribunals, 24 Mich. L. Rev. 846 (1926). “It is true that notice and hearing is 
generally required for the revocation (though not for the refusal) of a license 
Rev. 493 (1926). 

5 In 1934 the Patent Office prescribed examination for applicants. See Rule 17(h), Rules of 
Practice, U.S. Pat. Off. 5 (1933). See note 34, supra. 

81 74 Cong. Rec. 5723-5725 (1931). 

58 It might be argued that while an examination would determine technical qualifications 
for admission to the bar, the administrative agency could act in an arbitrary manner with re- 
gard to moral qualifications and therefore that a hearing should be permitted if the applicant 
is rejected for the latter reason. Cf. Bratton v. Chandler, 260 U.S. 110 (1922). 

59 Manning v. French, 149 Mass. 391, 21 N.E. 945 (1889), dismissed 133 U.S. 186 (1890). 

6 23 Stat. 258, ror (1884); 5 U.S.C.A. §§ 261, 493 (1927). 
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In the Treasury Department the committee of three, composed of 
subordinate officials, is constituted a committee on enrollment and dis- 
barment. An enrolled agent or attorney against whom disbarment pro- 
ceedings have been instituted may be represented at the hearing by an 
attorney. The report of the committee on disbarment is submitted to the 
Secretary of the Treasury for approval. Upon disbarment, notice of the 
same is given to all interested branches of the government.” 

The acts of 1884 provide that the department may suspend or disbar 
any agent or attorney: 
shown to be incompetent, disreputable, or who refuses to comply with the said rules 
and regulations, or who shall with intent to defraud in any manner, deceive, mislead, 
or threaten any claimant, or prospective claimant, by word, circular, letter, or by ad- 
vertisement. 

The rules of the Treasury Department adopted in pursuance of this act 
list fifty-seven grounds for reprimand, suspension, and disbarment, which 
include action contrary to the canons of ethics of the American Bar Asso- 
ciation, advertising of certain types, disbarment by a court of record, can- 
cellation of the certificate of a certified public accountant, disbarment or 
suspension by another department or agency of the government, or con- 
duct showing the attorney or agent to be disreputable or incompetent.” 

The rules of the Department of the Interior provide that if any bureau 
head recommends that an agent or attorney be disbarred the record and 
recommendations shall be transmitted to the Secretary for action.® 

As previously stated, the act of 1922 investing the Commissioner of 
Patents with control over admission and disbarment expressly confers on 
the agent or attorney who has been disbarred the right to a review by the 
Supreme Court of the District of Columbia.®* By an act of 1870 the action 
of the Commissioner of Patents in disbarring a “‘patent-agent,”’ the word 
attorney not appearing in the statute, was subject to the approval of the 
secretary of the department.’ By an act of 1861 the action of the Com- 
missioner of Patents in disbarring a “patent-agent’’ was subject to the 
approval of the President of the United States. Practitioners before the 


& Sec. 8, Treas. Dept. Cir. no. 230, 6 (1934). 

6 Sec. 9, ibid., 9-13. The names of those disbarred, followed by the cause, are published in 
the Treasury Decisions. See 65 Treasury Decisions 1791 (1934). 

63 Sec. 12, Regs. Dept. Int. Governing the Recognition of Agents and Attys. 5 (1927); 
Circs. and Regs. of Gen. Land Office 173 (1930). Note 37, supra; 9 Land Decisions 520 (1889). 


64 42 Stat. 390 (1922); 35 U.S.C.A. § 11 (1929). See also Waterman, The Federal Bar, 20 
Am. Bar Assn. J. 762, 763 (1934), note 3. 


6s Act of July 8, 1870. c. 230, § 17; U.S. Rev. Stat. § 487 (1875). 
12 Stat. 247 (1861). 
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Patent Office are described in the rules of practice as ‘‘patent attorneys,” 
though these earlier statutes used the term “‘patent-agents.”®’ 

The rules of the Interstate Commerce Commission, the Board of Tax 
Appeals, and the Federal Trade Commission provide for notice and hear- 
ing in disbarment proceedings. In general, if the commission finds that 
the agent or attorney is lacking in the requisite qualifications to represent 
others, or “‘is lacking in character, integrity, or is guilty of unprofessional 
conduct” it may in its discretion disbar or suspend him. 

Not only does the power to disbar rest in the discretion of the adminis- 
trative agencies, but this power when vested in department secretaries 
may be delegated under certain conditions to subordinate officials. It has 
been held that if a member of a departmental bar has had a hearing before 
a subordinate of the department, and the ruling is subsequently approved 
by the secretary of the department, the member is not entitled to a hear- 
ing before the secretary.* It has also been held that the approval of the 
disbarment ruling may be delegated to a subordinate in the department, 
such as an assistant secretary, if he has been authorized by congressional 
act to perform the duties of the secretary. 


VI 
The fact that the federal administrative bars are composed of both 


lawyers and non-lawyers has given rise to two interesting situations in 
state courts involving state statutes on the practice of law. An attorney 
at law, engaged both in the general practice of law in Arizona and as a 
representative of claimants before the United States Land Office in that 
state”® had advertised, thus following a custom of land office agents. This 
custom while apparently sanctioned by the Department of the Interior” 
is a violation of the code of ethics of the American Bar Association. Under 
the law of Arizona a violation of these canons by an attorney at law con- 
stituted grounds for disbarment.’* The attorney at law defended his ac- 
tions in part on the ground that practice before the land office was not to 


67 See note 33, supra. 

68 United States ex rel. Wedderburn v. Bliss, 12 App. D.C. 485 (1898). 

® Robertson, Comm. of Patents v. United States ex rel. Baff, 285 Fed. o11, 914 (App. 
D.C. 1922). See 48 C. J. 173 (1929). 

7 12 Stat. 409 (1862); 43 U.S.C.A. § 121 (1929); 1 Hughes, Federal Practice 163 (1931). 

™ The Secretary of the Interior may exclude from practice before his department any per- 
son “who shall with intent to defraud in any manner, deceive, mislead, or threaten any claim- 
ant, or prospective claimant, by word, circular, letter, or by advertisement.” 23 Stat. ror 
(1884); 5 U.S.C.A. § 493 (1927). 

™ Ariz. Rev. Code 1928, § 201. See also 55 A. L. R. 1313 (1928). 
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be considered as practice of law. The state supreme court refused to ac- 
cept this argument and held that his behavior justified disbarment.” 

In Arizona, therefore, in the absence of any federal administrative regu- 
lation, an agent who is a member of an administrative bar may advertise 
whereas the attorney at law who is a member of the same administrative 
bar will be disbarred by the state if he advertises in relation to his federal 
administrative practice. In turn, disbarment by a court of record of a 
state is often made grounds for disbarment by the federal administrative 
agency.’4 

It should not be inferred that the rules of administrative bars permit 
advertising without restriction. The acts of 1884, pertaining to the bars 
of the Treasury and Interior Departments,’ and also the act of 1922 per- 
taining to the Patent Office, provide for the suspension of any attorney or 
agent who uses deceptive or misleading advertising.” The rules of the 
Treasury Department on improper advertising are quite detailed.”7 By 
the rules of the Patent Office a registered patent attorney must submit to 
the Commissioner of Patents for his approval every proposed advertising 
matter, circular, letter, or card, intended to solicit patent business. A 
violation of this rule is ground for suspension or disbarment.”* 

In another state case,’® a person had held himself out as a patent law 
attorney, a counsel in patent causes, and a solicitor of American and for- 
eign patents, and also advertised that he would represent parties in pen- 
sions and in claims against the government. This person was held to have 
violated the state statute making it contempt of court for any one to hold 
himself out as an attorney, an attorney at law or counselor at law without 
having a license from the Supreme Court of the State. 

The reported decision does not reveal whether this person had been ad- 
mitted to practice before any of the government departments. If he had 
been, the validity of a state statute which in effect prohibits an act of a 
federal administrative practitioner sanctioned by a federal administrative 
agency would present an interesting question. 

If this person had not been admitted to practice before the Patent 
Office, under federal law he was immune, as there is no federal law pro- 

73 In re Gibbs, 35 Ariz. 346, 278 Pac. 371 (1929). 

74 Sec. 9(2), Treas. Dept. Circ. no. 230, 9 (1934). 

% 23 Stat. 258, ror (1884); 5 U.S.C.A. §§ 261, 493 (1927). 

® 42 Stat. 390 (1922); 35 U.S.C.A. $11 (1929). 

77 Sec. 9, Treas. Dept. Circ. no. 230, 12-13 (1934). 

7% Rule 17(h), Rules of Practice, U.S. Pat. Off. 5 (1935); Ann. Rep., Comm. Pat. 4 (1925). 


% People ex rel. Colorado Bar Assn. v. Erbaugh, 42 Colo. 480, 94 Pac. 349 (1908); Colo. 
Comp. L. 1921, § 6017. See note 27, supra. 
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hibiting one from holding himself out as authorized to practice as a patent 
attorney. In 1930 it was pointed out that if persons who had not been 
registered as practitioners by the Patent Office, or who had been disbarred 
from that practice, held themselves out as patent attorneys, the Commis- 
sioner of Patents was not empowered to take action.*° 

In this Colorado case, if it had not been for the ruling of the state court, 
the party holding himself out as an attorney could have done so with im- 
punity so far as restrictive federal statutes were concerned. In this situ- 
ation, it seems that there is need of a federal statute prohibiting an un- 
authorized person from holding himself out as being a member of a federal 
administrative bar or entitled to practice before federal administrative 
agencies. 

An act has been under consideration by Congress for some years which 
would confine applicants for admission to the bar of the Patent Office to 
those admitted to the bar of a state court or of the District of Columbia. 
This act would make it unlawful for any one to hold himself out as a pat- 
ent attorney* who was not duly enrolled as such.** 


Vil 


With one exception* each of the administrative bars discussed consists 
of two types of members, attorneys at law and others.** In some situa- 


tions, however, it becomes necessary to secure the services of an attorney 
at law authorized to practice before federal or state courts. Suppose that 
an administrative proceeding begins with a departmental ruling,*s is fol- 
lowed by a review by an administrative court, and is then appealed to a 


% Ann. Rep., Comm. Pat. 4 (1925); H. R. Rep. no. 728, 71st Cong., 2d Sess., ser. no. 9191 
(1930); Sen. Rep. no. 626, 71st Cong., 2d Sess., ser. no. 9186 (1930). 

For the English law prohibiting a person not registered from describing himself as a 
“patent-agent,” see: Institute of Patent Agents and Others v. Lockwood, [1894] A. C. 347; 
22 Halsbury, Laws of England 230 (1912); 36 Eng. and Emp. Digest 856 (1927). 

& See notes 33 and 67, supra. 


% H. R. Rep. no. 715, 69 Cong., 1st Sess., ser. no. 8532 (1926); Sen. Rep. no. 554, 72 Cong., 
1st Sess., ser. no. 9487 (1932); notes 80 and 57, supra. 


*3 Notes 39, 40, 41, supra. 


& By the rules of the Treasury Department a member of the treasury bar, who is not a 
lawyer, may not draft a written instrument transferring title to realty or personalty for the 
purpose of affecting federal taxes or pass on the legal sufficiency or legal effect of such an instru- 
ment. Sec. 2(f), Treas. Dept. Circ. no. 230, 2 (1934). 


*s Clark, Departmental Practice: Admission of Attorneys, 9 Am. Bar Assn. J. 706 (1923); 
1 Hughes, Federal Practice § 297 (1931), note 25; 65 C. J. 1273 (1933). 


% Note 20, supra. 
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federal court.*” At this stage it becomes necessary to secure the services of 
an attorney at law, if the representatives in the two earlier stages are 
not lawyers. 

For example after a taxpayer has filed his income tax return, the Bureau 
of Internal Revenue, a unit of the Treasury Department, makes an in- 
vestigation. The bureau may rule that additional income taxes should be 
paid. The taxpayer may be represented before the bureau either by an 
attorney at law or agent “enrolled” in the Treasury Department bar.** 

If the taxpayer desires a review of the ruling of the bureau, requiring 
that he pay a deficiency, he must petition the Board of Tax Appeals.*? 
Before the Board of Tax Appeals, the taxpayer may be represented by an 
attorney at law or certified public accountant registered by the bar of that 
board. If the taxpayer desires a review of the ruling of the Board of Tax 
Appeals he must petition one of the ten circuit courts of appeal or the 
Court of Appeals of the District of Columbia.” Since only attorneys at 
law are permitted to practice before these courts, at this stage the tax- 
payer must secure the services of an attorney qualified to appear before 
one of these federal courts.” 

Under the rules of the Interstate Commerce Commission a person may 
be represented by either an attorney at law or an agent. If such person 
petitions the commission to award him money damages against a carrier 
for violation of the Interstate Commerce Act, the commission may make 
such an award, known as a reparation order.*? If the carrier does not com- 


87 Comm. of Internal Revenue v. Liberty Bank & Trust Co., 59 F. (2d) 320 (C. C. A. 6th 
1932). For a discussion of this case see 1 Geo. Wash. L. Rev. 121 (1932). 

88 The taxpayer, if he desires, may present his case to an internal revenue agent in the field. 
26 U.S.C.A. § 12, 42 Stat. 1444 (1923); 26 U.S.C.A. § 33, 43 Stat. 845 (1924); 26 U.S.C.A. 
§§ 1045-1048, 44 Stat. 55 (1926); Montgomery, Federal Tax Handbook 806 (1934-35); 
Hamel, U.S. Board of Tax Appeals, Practice and Evidence 21, 22 (1926); Ann. Rep., Sec’y of 
Treas. 103 (1934); Bureau of Int. Rev., Inst. of Govt. Research 184 (1923). 

The taxpayer, even in the field, must be represented by an agent or attorney duly enrolled. 
Secs. 2(b), 6, Treas. Dept. Circ. no. 230, 1, 5 (1934). 

89 45 Stat. 872 (1928); 26 U.S.C.A. § 1219 (1928). 

% 26 U.S.C.A. §§ 1225, 1226 (1928); 12 Am. Bar Assn. J. 686, 689 (1926); Rule 43, Rules of 
the U.S.C.C.A. for the 8th Cir. 19 (1935); Frankfurter and Landis, The Business of the Su- 
preme Court 247 (1928), note 94; 3 Hughes, Federal Practice § 1495 (1931). 

* Admission to practice before the Treasury Department does not carry the right to prac- 
tice before the Board of Tax Appeals, nor does admission to practice before the Board give the 
right to practice before the Treasury Department. Hamel, U.S. Board of Tax Appeals, Prac- 
tice and Evidence 32, 49 (1926). 

% 49 U.S.C.A. § 13(1) (1929); 44 Ann. Rep., I. C. C. 90 (1930); McFarland, Judicial Con- 
trol of the Federal Trade Commission and Inter-State Commerce Commission 122, 162 (1933); 
L. & N. R. R. v. Sloss-Sheffield Co., 269 U.S. 217 (1925). See also Smith, Justice and the Poor 
92 (1924). 
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ply with this order for payment of money, the complainant may file a pe- 
tition in a federal district court or a state court of general jurisdiction to 
obtain an enforcement of the order.®? It is evident that in this situation 
the claimant, if represented before the commission by one not an attorney, 
must before filing his petition in a state or federal court employ an attor- 
ney at law. 

The Special Committee on Administrative Law of the American Bar 
Association recommended in 1934 that in general the independent or 
separate federal boards and commissions be abolished** and that their 
executive and legislative functions®’ be transferred to the several executive 
departments of the federal government. In order to divest federal ad- 
ministrative agencies of their judicial functions the establishment of a 
Federal Administrative Court was recommended.” This Administrative 
Court would at least absorb the existing jurisdiction of the Court of 
Claims,*? and the Court of Customs and Patent Appeals,” and also the 
jurisdiction of the ten circuit courts of appeal and of the Court of Appeals 
of the District of Columbia as pertains to review of the decisions of the 
Board of Tax Appeals.” 

At present only attorneys at law may practice before the ten circuit 
courts of appeals or the Court of Appeals of the District of Columbia or 
before the Court of Claims.’ Likewise, the Court of Customs and Patent 
Appeals permits parties to be represented only by attorneys at law.’™ Is 
practice before this court, if it is to be established, to be confined to attor- 
neys at law or will its bar be considered an administrative one and open to 
all those possessing the necessary qualifications to render valuable service 
to their clients and otherwise competent to assist and advise their clients 
in presenting their case before the court?*°? 


93 49 U.S.C.A. § 16(2) (1929); Lewis-Simas-Jones Co. v. S. P. R. R., 283 U.S. 654 (1931). 
% 59 Rep. Am. Bar Assn. 539, 540, 551 (1934). 
98 Ibid. 545. 


% Tbid. 551. See also 58 ibid. 412, 426 (1933); McGuire, Proposed Reforms in Judicia! Re- 
views of Federal Administrative Action, 19 Am. bar Assn. j. 471 (1933). 


9% 36 Stat. 1139 (1911); 28 U.S.C.A. § 263 (1928). 

98 45 Stat. 1476 (1928); 28 U.S.C.A. §§ 301 a, 309 (1928). 

99 44 Stat. 110 (1926); 26 U.S.C.A. §§ 1225, 1226 (1928). 

100 Rule 2, Rules of Ct. of Claims 1 (1931); Rule 7, Rules of Ct. of App. D.C. 14 (1927). 
tt Rule 2, 19 U.S. Ct. of Customs and Pat. App. Rep. 427, 1329 (1932). 


x2 Even though the Board of Tax Appeals has. been described as an administrative court, 
its bar is open to certified public accountants. Notes 20 and 38, supra. 
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Vill 


Despite the long continued and detailed discussion of standards of legal 
education and of admission and disbarment in relation to the bars of 
courts, little attention has been paid to these matters in relation to ad- 
ministrative bars. If administrative agencies are to continue to increase 
either in number or the scope of their powers, it seems that more con- 
sideration should be given to the educational qualifications of these bars, 
to admission requirements, the method of passing on such qualifications, 
codes of ethics, and disbarment proceedings. 

The same decentralized system of admission and disbarment which 
characterizes the federal judicial bar*®* obtains for federal administrative 
bars; and for both there is lack of uniformity in rules and also much diffi- 
culty in securing information about the rules.’ 

In conclusion, it is submitted, that a recommendation of the Special 
Committee on Administrative Law of the American Bar Association 
merits continued consideration in view of the present status of the rules 
pertaining to federal administrative bars. The recommendation reads: 

Conditions on admission to practice before administrative tribunals should be har- 
monized and made generally applicable, the machinery for discipline and disbarment 


should be unified and strengthened, and high standards of professional conduct should 
be established and rigorously enforced."s 


3 Waterman, The Federal Bar: A Decentralized System of Admission and Disbarment. 
20 Am. Bar Assn. J. 762 (1934). 

04 Note 6, supra. “Both in original and appellate tribunals there is everywhere evident an 
extreme lack of uniformity in practice and procedure, in conditions (if any) imposed upon ad- 
mission to practice, and in other important respects.” Report of Special Committee on Ad- 
ministrative Law, 58 Rep. Am. Bar Assn. 407, 414 (1933). See also: Griswold, Government in 
Ignorance of the Law—A Plea for Better Publication of Executive Legislation, 48 Harv. L. 
Rev. 198, 214 (1934); Fairlie, Administrative Legislation, 18 Mich. L. Rev. 181, 197 (1920); 
Walker, Law Making in the United States 453-458 (1934). 

75 sg Rep. Am. Bar Assn. 539, 540 (1934). 
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NOTES ON CONTRACT PROBLEMS AND 
COMPARATIVE LAW* 


Matcotm P. SHarpt 


OUR major problems stand first in the list of contract problems 
p= for study, and perhaps ultimately action, in the light of com- 

parative law. These are the problems of consideration; mistake and 
impossibility; the power of a possessor to transfer title to tangible things 
or contract rights; and specific performance. Many other questions, of 
course, suggest themselves, such as the defenses of a surety, the protec- 
tion of a mortgagor, the effect of non-disclosure on a fiduciary’s trans- 
actions, and the development of contractual rules in the field occupied by 
technical rules of conveyancing. 


I 


The doctrine of consideration has, of course, been the subject of elabo- 
rate historical and critical study on the part of students and lawyers. If 
a man simply promises a favorite or particularly needy relative a gift 
to help him in some work, and then suddenly dies, it may become the 
duty of his executor or administrator to resist the claim of the promisee; 
and the abolition of the common law force of the seal in many jurisdic- 
tions makes it impossible to make a promise of the sort which shall be 
binding. If a man seriously promises, even in writing, to keep an offer 
open for a stipulated time, and the offeree makes elaborate arrangements 
on the faith of the promise, the offeree cannot nevertheless on that ground 
insist that the offerer keep his word. If a maker’s friend or associate in- 

* This memorandum grows out of a course in the comparative law of contracts conducted 
last spring by Professor Max Rheinstein, with the cooperation of the writer. These notes were 
prepared as part of an informal exchange of preliminary suggestions between Professor Rhein- 
stein, Mr. Kurt Borchardt, and the writer, in preparation for our work in assembling material 
for the further study of contract problems in the light of comparative law. The memorandum 
is, of course, an entirely tentative outline of problems for study, and it is published partly in 
the hope of securing criticisms and suggestions. 

Morris R. Cohen’s The Basis of Contract, 46 Harv. L. Rev. 553 (1933) and F. C. Sharp’s 
The Ethics of Breach of Contract, 45 Int. J. Ethics 27 (1934) have furnished some of the philo- 
sophical foundation for these notes. The influence of Dean Pound’s lectures will be apparent 
at various points. 

+ Associate Professor of Law, University of Chicago Law School. 
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dorses his note after its delivery to a lending bank and after a loan has 
been made on the note, for the sake of improving the maker’s credit, he 
cannot nevertheless be relied on by the bank; though if his own note, even 
fraudulently procured, had been transferred by the borrower merely as 
security for an antecedent debt, the lender would normally be treated as 
a holder in due course and entitled to recover accordingly. These are 
a few of the examples of the questionable justice of rules of the common 
law which differ from the rules of law applicable to comparable situations 
in countries whose law has developed from Roman law origins. 

The process is familiar by which limitations on the enforcement of 
simple promises have been removed in the development of the law of 
continental Europe. The influence of the church and the natural law 
philosophy in removing limitations of this sort has been particularly 
emphasized. It is, of course, also to be remembered that the Roman law 
system did not fill some important commercial needs which began to in- 
fluence the law in the Middle Ages. Professor Holdsworth’s treatment of 
the history of the bill of exchange is particularly suggestive on this point, 
and is a reminder that the transactions effected by means of a bill of ex- 
change, even before its negotiation, occasioned even more difficulty for 
continental lawyers than for English lawyers. 

It is to be observed that the medieval English common law contained 
ideas which, developed logically, would lead to more satisfactory results, in 
some respects, than the modern common law has achieved. The charac- 
teristic formal promise of the common law, the sealed writing, may origi- 
nally have embodied simply the view that written instruments, properly 
signed and seriously intended, may create obligations; certainly the aboli- 
tion of the common law effect of the seal seems to leave defective the law 
of many American jurisdictions. The real obligations of the common law 
enforced in the actions of account, debt, and detinue, seem to have con- 
tained the germs of a development which would have covered at least as 
wide a field as the real and consensual obligations of the Roman law. The 
treatment of agency and partnership problems in the action of account, 
and the treatment of sales by a combination of debt and detinue, are ex- 
amples of the capacity for progress shown by these actions. 

It may be, however, that the idea expressed in these actions has 
had a limiting effect on the growth of the idea which has created most of 
the modern law of contract. The promisee who has relied on the represen- 
tations supposed to be implied in a promise, and who has performed or 
even promised to perform to his detriment, is the victim of the tort which 
came to be remedied in assumpsit. The theories of debt and assumpsit 
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are, of course, distinct. The surety in the later law is thought of as re- 
ceiving no guid pro quo, but his obligee may have relied on him to the 
obligee’s detriment; while the promisee for whom another has furnished 
consideration does not look at all like the victim of a tort and should not 
on principle recover in assumpsit, though the early cases in account and 
debt indicate that those remedies should have been available to him. 
Quid pro quo and consideration may thus supplement each other. On the 
other hand, the idea that a consideration must be bargained for, apparent- 
ly related to the idea of guid pro quo, is an obstacle to the logical develop- 
ment of the idea implicit in assumpsit that a recovery should be available 
to anyone who has, in any selected sense, been hurt by the promise of 
another and his failure to fulfill it. 

The history of Roman law countries and the outline of the medieval 
common law thus suggest that modern lawyers should consider the desir- 
ability of further development in the common law of contract, whether 
by legislation or decision, or both. There are indeed, as is well known, 
many indications that the common law of consideration is undergoing a 
transformation more or less gradual. In the field of gratuitous promises, 
charitable subscriptions have been enforced in various circumstances by 
the application of more or less satisfactory reasons. The students of con- 
tract and the students of conveyancing will not agree on the reason, but a 
promise to convey land, followed by possession and lasting improvements 
by the promisee, is specifically enforced in equity. 

In matters less clearly involving gifts, and particularly in some com- 
mercial matters, there are striking instances of the enforcement of prom- 
ises not supported by consideration. A few jurisdictions have treated re- 
ceipts, particularly written receipts, as operative to effect the discharge 
of a greater sum on the payment of a smaller. In the case of another 
type of promises affecting causes of action, the rules are much better es- 
tablished and even more striking. One may not only “waive” a defense in 
advance in many situations, but he may even “‘waive”’ a defense after it 
has arisen, as, for example, the rather questionable defense of a surety 
based on the extension of time to his principal. 

Lord Mansfield’s efforts to introduce moral consideration had, of course, 
only very limited success; but some promises of those protected by in- 
fancy, bankruptcy, and the Statute of Limitations are enforcible, as well 
as the promise of one for whom something has previously been done at 
his request. A curious development of an idea a little like that applied in 


* See 17 Iowa L. Rev. 102 (1931). Cf. Ferry v. Stephens, 66 N.Y. 321 (1876). 
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Coggs v. Bernard, and generally regarded as anomalous, seems to be taking 
place today. Thus a gratuitous bailee who failed to insure as he promised, 
and a mortgagee who by a mistake in his application failed to secure effec- 
tive insurance for his mortgagor, have been held liable in New York.? 
Even more strikingly, a real estate agent who gratuitously promised to 
bid for property for his principal has been held liable to the principal on 
the dubious ground, apparently, that his opportunity to earn a commis- 
sion is consideration for his promise to bid.‘ In their discussion of under- 
taking and hurtful reliance, the opinions in these cases are a reminder of 
the close relationship between tort and contract. The decisions suggest a 
development comparable to the history of assumpsit. With the subscrip- 
tion agreements, the promises to convey followed by improvements, and 
some of the instances of “‘waiver,”’ they perhaps indicate that the idea of 
promissory estoppel is likely, as the Restatement indicates,’ to be more 
generally applied by the decisions of the courts. 

A number of commercial influences are doubtless producing similar 
phenomena in various branches of the law. Thus, a pre-incorporation 
subscription for stock can frequently be regarded as nothing more than an 
offer to a corporation when formed; and yet in many jurisdictions the offer 
binds the subscriber on incorporation, without either acceptance by or 
consideration from the corporation. The result, perhaps, depends on stat- 
ute.® Again, though directors cannot ordinarily be forced to declare divi- 
dends, even if earned, a public declaration of a dividend creates an en- 
forcible right in the stockholders; and the best explanation seems again 
to be based on promissory estoppel.’ 

Familiar modifications of the ordinary law of contract are to be found 
in the law of bills and notes, which comes, of course, from the continent. 
The presumption of consideration is perhaps a trace of the continental 
origin of this body of law. The rule that a bill or note may be given to re- 
lease a debt of larger amount in England, or of equal amount in the United 
States, while explained on various grounds by the judges, seems funda- 


21 Salk. 26 (1703). 
3 Siegel v. Spear, 234 N.Y. 479, 138 N.E. 414 (1923); Barile v. Wright, 256 N.Y. 1, 175 N.E. 
351 (1931). 


4 Kirby v. Brown, 229 App. Div. 155, 241 N.Y.S. 255 (1930); reversed on other grounds in 
255 N.Y. 274, 174 N.E. 652 (1931). For an interesting discussion of these and related cases, 
see 45 Harv. L. Rev. 164 (1931). 


5 Restatement, Contracts § 90 (1932). See also the cases in which promises in the nature 
of offers are treated as enforcible on what seem substantially similar grounds. Jd., §§ 27, 45. 


6 See Page, Contracts § 541 (2d ed. 1920). See also 61 A.L.R. 1463 (1929). 
7 See 28 Mich. L. Rev. 914 (1930); 39 Yale L. J. 1163 (1930). 
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mentally inconsistent with the supposed requirement that obligations 
created by a bill or note must be supported by consideration. Even in 
England, an acceptor may of course be bound to a payee, even though 
the payee has not furnished the consideration for his obligation. Com- 
mercial objections to relieving one who has indorsed after delivery and 
extension of credit, have led to decisions based on the theory of conditional 
delivery, where in fact it is very hard to find conditional delivery. Finally, 
the well-known rule that an obligation created by a negotiable instrument 
may be voluntarily renounced in writing results from a decision frankly 
applying continental ideas.* 

Other examples of tendencies to depart from the strict requirements of 
consideration have been referred to by various students. The effect of a 
stipulation in open court is another familiar example of an obligation en- 
forcible without consideration. The instances listed seem the most sig- 
nificant of best established examples of what may be an increasing tend- 
ency to depart from the common-law standard of consideration. It is per- 
haps worth noting that the problem of determining whether a state has 
undertaken an obligation which will be protected by the contract clause 
of the constitution may have to be solved without resort to the test of 
consideration.? 

It may thus be useful to consider changes which can be expected reason- 
ably soon in the doctrines of consideration. The Uniform Written Obliga- 
tions Act is a suggestion for legislation. It may be that the experience of 
European lawyers in developing legislation determining the conditions 
under which promises are enforcible, could be usefully combined with 
Anglo-American experience, to produce a somewhat more elaborate stat- 
ute, which would deal more adequately with the variety of cases to which 
it must apply, and commend itself more to lawyers imbued with Anglo- 
American traditions. Such a statute would of course deal separately with 
gratuitous promises. It would perhaps deal separately with promissory 
estoppel, perhaps enacting in terms the rules of the Restatement. It would 
presumably recognize that in a great number of commercial transactions 
a serious written promise should be enforcible. 

It would go a long way in the direction of putting into effect the rule 


§ See Campbell, Cases on Bills and Notes 416-440, 736-739 (1928). 


* Wisconsin Ry. Co. v. Powers, 191 U.S. 379 (1903). See also Newton v. Comm’rs., 100 
U.S. 548 (1879); Covington v. Kentucky, 173 U.S. 231 (1899); Williams v. Wingo, 177 U.S. 601 
(1900); Rogers Park Water Co. v. Fergus, 180 U.S. 624 (1901); American Smelting Co. v. 
Colorado, 204 U.S. 103 (1907); R. R. Comm. v. Eastern Texas Ry., 264 U.S. 79 (1924); 
Roberts & Schaefer Co. v. Emmerson, 271 U.S. 50 (1926); Fort Smith Lighting Co. v. Paving 
District, 274 U.S. 387 (1927); Abie State Bank v. Bryan, 282 U.S. 765 (1931). 
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frequently stated by the Athenian orators: “Whatever one willingly 
agrees upon with another shall be sufficient.’’ While it may be that the 
formula represents a formal Greek promise, the statement is so sensible in 
terms that it seems well worth remembering.’° 


II 


Modification or abolition of the doctrine of consideration would thus 
make it possible for a promisor voluntarily to confer upon another an 
asset in the form of a contract right, whose deliberate or negligent or 
faultless violation may be actionable, and subject to the familiar rules of 
contract damages. One might voluntarily undertake a risk, and give his 
promisee a kind of insurance. Since consideration of fault did not begin to 
be important in the law of torts until the seventeenth century, it is not 
surprising that comparable considerations have developed only partially 
in the law of contracts. It seems only consistent, however, with the de- 
velopment in torts, that negligent or faultless mistake of fact should de- 
velop significance in the law of contracts. It would not be surprising, in- 
deed, to find that one whose foresight was confused by any substantial 
mistake of fact, even as the result of negligence, is liable at most for ex- 
penses occasioned his promisee as the result of his undertaking and failure 
to make it good. 

The Anglo-American law, like other bodies of law, has, of course, not 
developed consistently to any such point. In cases of mutual mistake, a 
variety of tests for relief have been attempted; and the one which seems 
to be getting general acceptance represents, perhaps, some improvement 
over the Roman law test. The rule that relief will be granted for mistake 
as to an essential characteristic of a person, thing, or transaction, while it 
may be applied to reach sound results, seems open to some objection. Is a 
mistake as to the nature of soil a mistake as to an essential quality of a 
thing? If so, do the classifications in treatises on soils control the courts? 
Can the question be determined at all by physical considerations? Must 
not the “subjective” mental states of the parties have considerable 
weight? If “subjective” states are dealt with by a concept of assumption 
of risk, does not the consideration of essential qualities become subordi- 
nate, and at best, of slight help in the application of some other controlling 
principle? Much the same difficulties can be raised with efforts to dis- 
tinguish between mistakes as to “‘extrinsic’”’ and “‘intrinsic,”’ or ‘“‘collater- 
al” and “material” facts. In some situations the application of such tests 
would, if taken seriously, result in improper relief for mistake; while in 


© See Weiss, Griechisches Privatrecht 431-433 (1923). 
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other cases, for example cases of mistake about the assets behind secu- 
rities, such tests might unduly limit relief. 

Accordingly, the “fundamental assumption” test seems to be gaining 
favor among American students and courts. The chief objection to this 
test is, of course, that it is simply a vague set of terms by which the results 
of a kind of administrative justice can be labeled. It seems possible, how- 
ever, to give the test sufficient content so that it will be useful as a guide 
or standard in the ordinary work of the courts. Thus, where the parties 
to a transaction think of a fact as humanly certain, that is, possessing 
very high probability, and as a result make their transaction; and it is 
impossible to suppose that they were taking the risk of circumstances 
turning out otherwise, the mistake, if prejudicial, will be a defense to a 
contract action or suit, or a ground for affirmative relief. Because of in- 
terests in promised advantages, property, the security of transactions and 
acquisitions; in recognition of conditions of trade, and the understanding 
of businessmen; and with a view to consistency with the perhaps debat- 
able fundamental elements of our theory of “‘objective’’ consent and con- 
tract damages, parties will be treated as taking the risk of all circum- 
stances as to which their position seems doubtful to the trier of the mixed 
question of fact and law presented. For a mutual mistake, both parties 
must make the same assumption and perhaps recognize that it controls 
their conduct. 

The development of such a test would perhaps represent an improve- 
ment over the rather special treatment of different kinds of mistake found 
in some bodies of European law. It should perhaps be supplemented by 
special rules as to mistake of expression. Peculiar considerations perhaps 
apply, further, to mistake in situations not complicated by the existence 
of transactions which would normally be recognized as effective by courts, 
such as mistakes resulting from the activities of supposed agents and mis- 
takes in the performance of contracts. In these cases the security of trans- 
actions is not seriously in question, and relief should therefore be more 
readily granted.” It may be, however, that the suggested test and prin- 
ciple cover all these situations adequately. 

The Anglo-American law of mistake could perhaps most profitably be 
improved by the addition of foreign elements in dealing with unilateral 
mistake, mistake of law, and the apportionment of losses resulting from 
mistake. 

While relief for unilateral mistake of expression seems likely to be given 


™ Cf. however, Price v. Neal, 3 Burr. 1354 (1762); Fidelity Co. v. Planenscheck, 200 Wis. 
304, 227 N.W. 387 (1929). 
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increasingly, relief for unilateral mistake of other sorts is not in favor with 
either writers or courts. It seems not unlikely that the situation is partly 
the result of the concentration of attention on unilateral mistakes of cal- 
culation in the bids of contractors. Relief for mistake of this sort is not 
given in Germany, where relief for unilateral mistake of other sorts is 
common. The result is due to the wording of the German Code in its 
treatment of mistake as to essential qualities. It seems, however, that the 
result may arguably be justified on a principle which should apply in 
any system in which relief for unilateral mistake is granted. It may be 
that a contractor must ordinarily assume the risk of the accuracy of his 
figures. The American opinions dealing with this situation may be thus 
for the most part sound. On the other hand, their discussion of unilateral 
mistake perhaps goes beyond the necessities of the cases, and it seems in- 
consistent with the principle on which relief for mistake of any sort is 
granted. 

The principle may perhaps be stated somewhat in this way. Where 
mistake is recognized as a defense to an executory contract, a ‘“‘subjec- 
tive” element appears in the law of contracts. An obligee who can secure 
the return of his consideration or its equivalent and has not, except by 
furnishing the consideration changed his position, is not ‘““wronged” by 
the mistaken obligor’s refusal to perform. Indeed, as has been observed, 
damages for the consequences of fault in contracting should perhaps 
logically be the limit of recovery in any case against an obligor who is neg- 
ligently or faultlessly mistaken. A strong interest in the security of trans- 
actions, and as well, perhaps, a metaphorical development of substance 
or thing concepts of contract, are perhaps the explanation of the familiar 
rules of contract damages. A negligently mistaken obligor who deliberate- 
ly refuses to perform seems much like the negligent author of a misrepre- 
sentation who deliberately refuses to make good. The limits of the lia- 
bility of such a person have, of course, been much discussed. 

In the case of mistake in an executed transaction, since failure to per- 
form would not have been a wrong, objections based on the security of 
transactions fail, and affirmative reasons for relief appear. In such cases, 
and in cases where mistake appears apart from contract, the controlling 
interests seem analogous to individual interests of property and general 
interests in the security of acquisitions. Comparable considerations occur 
in cases of negotiorum gestio; here, however, these interests to prevail must 
be combined with other interests, in the Anglo-American law. In cases 
where property has been transferred by mistake, the individual interests 
of property and the general interests in security of acquisitions themselves 
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appear in a clear light, operating to create a rule protecting the original 
owner from something like the “loss” of things against a “‘finder” who 
“wrongfully,” without justification, insists on the uncompensated reten- 
tion of “accidentally acquired”’ (not “‘deliberately given’’) benefits, to the 
original owner’s hurt.’? As has just been suggested, a closely comparable 
set of considerations applies to the cases where services have been ren- 
dered, or interests in ‘“‘intangibles” created, by mistake. 

If these suggestions as to the principle controlling relief for mistake are 
at all sound, it seems to follow that relief for unilateral mistake should be 
given subject to the same limitations which apply in case of mutual 
mistake. 

Moreover, it would seem to follow, also, that relief for mistake of fact 
should be given no more readily than relief for mistake of law. It is per- 
haps true that in many cases of mistake of law, the parties must be treated 
as assuming the risk of mistake, according to the standard which has been 
suggested.'’ On the other hand, this observation suggests caution in the 
application of the principle, not a refusal to apply it to mistakes of law. 
An interesting case of relief for unilateral mistake of law, which seems not 
adequately explained by the court’s suggestion of the taking advantage 
of a known mistake, perhaps indicates the direction which Anglo-Ameri- 
can courts will increasingly follow." 

Finally, the continental treatment of mistake suggests a reasonable 
treatment of the problem of apportioning losses resulting from mistake. 
If relief is allowed for unilateral mistake, a person seeking relief should not 
be defeated because of a change of position, but should be required to com- 
pensate the other party for any loss resulting from either faultless or negli- 
gent mistake. Similarly, it seems in cases of mutual mistake relief should 
not be denied because of change of position, but any loss should either be 
shared equally or in proportion to any blame or responsibility which can 
be attributed to either party. The result may, of course, be a denial of any 
relief in a considerable number of the cases in which change of position 
makes it impossible to apportion loss. In other cases, however, a develop- 
ment of the rules governing relief for fraud may be useful in suggesting 
rules for apportioning losses and determining the necessity for restitution 
in cases of mistake. 


™ See the opinion of Lord Sumner in Jones v. Waring and Gillow, [1926] A.C. 670. 
*3 See 45 Harv. L. Rev. 336 (1931). 


4 Peterson v. First Nat’l Bank of Ceylon, 162 Minn. 369, 203 N.W. 53 (1925). And see 
Thayer, Unilateral Mistake and Unjust Enrichment as a Ground for the Avoidance of Legal 
Transactions, Harvard Legal Essays, 467, 499 (1934). 
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A number of minor points may require special consideration. It seems 
that innocent misrepresentation should make it more difficult for a person 
resisting relief to rely on assumption of risk by the other party; in this 
respect, the German rule seems subject to improvement in the light of the 
American decisions. The peculiar treatment of misunderstanding, or la- 
tent dissent, resulting from the considerations controlling the decision of 
Raffles v. Wichelhaus,"’ should perhaps be further considered, particularly 
in its application to cases of unilateral misunderstanding. It is not indeed 
apparent that those rare cases in which mistake prevents the existence of a 
transaction at law, should be treated any differently from the cases in 
which relief for mistake has either developed in equity or been influenced 
by equitable principles applied by courts of law. Unilateral palpable mis- 
take should receive special consideration. It would perhaps be relatively 
easy to establish a similarity between mistake of expression and mistake 
as to the legal consequences of words, the type of mistake of law for which 
relief is most commonly granted in America. 

Finally, it seems doubtful whether the rule that mistakes in writing can 
be reformed only in equity and are therefore to be dealt with only by the 
court and not the jury under a code, is justified by practical considera- 
tions outweighing the resulting confusion in those jurisdictions where the 
preservation of the distinction is not required by the interpretation of a 
constitution. It should indeed be considered whether the rule, if it applies 
to reformation, does not in principle equally apply to any relief for mis- 
take in a transaction embodied in a writing. 

Principles applicable to mistake are, as has often been observed, closely 
comparable to the principles applicable to impossibility. It seems likely 
that a consideration of mistake will prepare for the sound development of 
greater liberality in granting relief for impossibility in the American 
courts. In this development, it seems possible that American lawyers will 
derive considerable help from recent experience in Germany. 


III 

Individual responsibility for voluntary undertakings and liability for 
fault seem to be ideas which are capable of further development in the 
rules governing consideration and mistake. The same ideas will perhaps 
require further development in the treatment of negotiability and related 
phenomena. 

It is rather striking that the first important decision on the protection 
of private rights afforded by the constitution dealt with the rights of a 


82 H. & C. 906 (1864). 
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bona fide purchaser from a fraudulent grantee of land.” An exploration of 
the reasons given by courts of equity for protecting bona fide purchasers 
may throw some light on the general theory of negotiability. A notable 
limitation on the protection given bona fide purchasers in equity results 
from the application of the maxim that of two equities, the prior in time 
prevails; and particularly from the application of this principle to rights 
in choses in action. The limitation was questioned in a classic article.*’? An 
application of the limitation was further examined more recently in a 
study of rights in overdue negotiable instruments.”* 

The common opinion is that recording acts do not create anything com- 
parable to the negotiability of interests in real estate." Compare, how- 
ever, the language in an opinion of Mr. Justice Holmes sustaining the 
validity of a Torrens system against constitutional attack.” And the ne- 
gotiability of mortgage interests securing negotiable instruments is a 
familiar phenomenon. 

It seems possible that a primitive negotiability of chattel interests was 
destroyed by a not very well considered development of the action of de- 
tinue.” It is striking that German ideas were displaced by Roman ideas 
in English history; while on the continent, Roman ideas have been re- 
placed by a limited negotiability of chattel interests. It seems not unlikely 
that commercial necessities require a revival of something like some primi- 
tive German ideas. The most familiar example of the pressure of com- 
mercial necessity in this direction is the development of the Factors’ Acts. 
A tendency to extend the apparent authority of the bailee appears in the 
paradoxical rule that while his possession does not of itself give him ap- 
parent authority to sell, yet possession accompanied with authority to sell 
on named terms gives effective power to sell on other terms, and possession 
accompanied with authority to mortgage on named terms gives the power 
effectively to mortgage on other terms.*? The rules governing the power 
of a seller who retains possession and the seller who makes no delivery, 
though based on theories of fraudulent transfer, seem to suggest the pos- 
sibility of the emergence of a new general principle.” The negotiability of 


( 6 = the writer’s Movement in Supreme Court Adjudication, 46 Harv. L. Rev. 361, 365 
1933). 

*1 See Ames, Purchaser for Value without Notice, 1 Harv. L. Rev. 1 (1887). 

"8 See Chafee, Rights in Overdue Paper, 31 Harv. L. Rev. 1104 (1918). 

"9 See Aigler, The Operation of the Recording Acts, 22 Mich. L. Rev. 405 (1924). 

2° Eliason v. Wilborn, 281 U.S. 457 (1929). 

** See Waite, Caveat Emptor and the Judicial Process, 25 Col. L. Rev. 129 (1925). 

* See 42 Harv. L. Rev. 685 (1929). 

23 See Williston, Sales §§ 310-325, 349-404 (2d ed. 1924). 
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chattels by means of bills of lading is a more striking recent development 
in the law. 

Principles which may enlarge the power of one entrusted with posses- 
sion to make a good title to a bona fide purchaser may be expected also to 
enlarge the field of negotiable promises, and perhaps as well to facilitate 
the negotiation of negotiable instruments by other means than the tra- 
ditional commercial indorsement.?4 A comparable development is to be 
found in the case of some other instruments like insurance policies, which 
are commonly associated in the business mind with the obligations which 
they represent.’s 

The “objective” theory of contract seems to require a recognition of a 
power in the possessor of a chattel, or an instrument associated in the com- 
mercial mind with its obligation, greater than that which Anglo-American 
courts have been disposed to recognize. Moreover, it has not been suffi- 
ciently observed that the strict rules of conversion involve an application 
of liability without fault which seems inconsistent with much of the rest 
of our tort law.** On consideration, it is perhaps less paradoxical than it 
seems to suppose that the development of industry may require the exten- 
sion of liability without fault in such cases as those dealt with by Rylands 
v. Fletcher,?" and in the fields of industrial and automobile accidents; while 
at the same time the increasing complexity of commerce may require a 
limitation of the liability or loss of a person who reasonably or merely in 
good faith purchases chattel or contract rights from one who has been en- 
trusted with the possession of what in ordinary life passes as evidence of 
title. 

A consideration of the tort question by itself might lead also to protec- 
tion of a bona fide purchaser from a thief. Here, however, the policy con- 
siderations seem more difficult to weigh, and the principles of contract 


4 For an introduction to the extensive discussion of this question, see Sinykin, Extension of 
the Concept of Negotiability, 8 Wis. L. Rev. 272 (1932). Compare the much criticized but 
perhaps correct case of Marling v. Fitzgerald, 138 Wis. 93 (1909). An increasing recognition 
that these principles are “‘normal’’ will perhaps help in determining the effect of some kinds 
of “restrictive indorsements.”” Compare Gulbranson-Dickinson Co. v. Hopkins, 170 Wis. 326, 
175 N.W. 93 (1919). It may suggest further reconsideration of the effect of forged indorse- 
ments in some situations. See Hudson and Feller, The International Unification of Laws 
Concerning Bills of Exchange, 44 Harv. L. Rev. 333, 354-355, 360-361 (1931). 


2s See Campbell, Cases on Bills and Notes 581 (1928), note 3, for an introduction to the ref- 
erences on this point. 


* Cf. Hollins v. Fowler, L.R. 7 H.L. 757 (1875). 27 L.R. 3 HLL. 330 (1868). 
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offer no help. The purchaser from a bailee has been dealt with more favor- 
ably than the purchaser from a thief, both in European law and in our own 
law.”® 


IV 


The fourth subject which seems ready for consideration is the subject 
of specific performance. Here the influence of historical circumstances on 
our law is again strong; though the practical importance of the resulting 
situation should again not be exaggerated. 

The influence of personalities in the development of the equitable prin- 
ciples governing specific performance is in two or three instances rather 
striking. The intemperance of Lord Chancellor Jefferies, which appears in 
Lord Campbell’s life of Jefferies, is exemplified in his first decision that 
the taking of possession of land might take a land contract out of the Stat- 
ute of Frauds.*? Here the scope of relief was broadened. On the other 
hand, Professor Page has suggested that the limits on specific perform- 
ance, based on the supposed difficulty of supervising affirmative conduct, 
may have resulted from the easy-going habits of some English chancel- 
lors.3° In enforcing a trackage contract, Chief Justice Fuller once spoke 
of “the intolerable travesty of justice involved in permitting parties to 
refuse performance of their contracts at pleasure by electing to pay dam- 
ages for their breach.”** Lord Justice Fry’s enthusiasm for Aristotle, 
Kant, and particularly Bishop Joseph Butler (see his “Sermons on Human 
Nature”) may possibly explain, though it does not warrant, his interest in 
his rather abstract and formal doctrine of mutuality.** 

These limits on the availability of specific performance are perhaps dis- 
appearing. A more important limit which makes it impossible for a farmer 
to secure the specific performance of a contract for the purchase of an or- 
dinary herd of cattle, and for a city person to secure specific performance 
of a contract for the purchase of stock without wasting time in argument 
as to its uniqueness, remains. 

It may be that the effort made in the Uniform Sales Act to liberalize the 
availability of the remedy has met an obstacle in fear of the consequences 


28 Compare Chafee, Rights in Overdue Paper, 31 Harv. L. Rev. 1104 (1918). On this third 
group of problems, see particularly Harvey, The Victims of Fraud (1932). 


* Butcher v. Stapley, 1 Vern. 363 (1685). 
3° See 6 Page, Contracts § 3354 (2d ed. 1922). 
3 Union Pacific Railway Co. v. Chicago Railway Co., 163 U.S. 564, 600 (1896). 


3 See Agnes Fry, Memoirs of Sir Edward Fry 158, 159 (1921); F. C. Sharp, Ethics, 300- 
302, 306-321 (1928). 
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of the extended application of principles of equitable conversion to chattel 
interests.** It may be that a party to a contract should be protected 
against the sale of the subject-matter to any purchaser with notice.*4 On 
the other hand, the law of sales sufficiently covers the transfer of chattel 
interests, and should not be complicated by ideas of equitable conversion 
by contract. In particular, the interests of creditors who rely in good faith 
on the state of legal title resulting from the ordinary rules of sales and 
mortgages should not be endangered by the extension of the right to spe- 
cific performance. A statute extending specific performance should be so 
drafted as clearly to protect the interests under discussion. 


33 Compare Bowman v. Adams, 45 Idaho 217, 261 Pac. 679 (1927). 


34 Compare Minnesota Marketing Assn. v. Radke, 163 Minn. 403, 204 N.W. 314 (1925); 
Liberty Co. v. Burley Assn., 276 U.S. 71 (1928). Kelley v. Central Hanover Bank and Trust 
Co., 11 F. Supp. 497 (N.Y. 1935), decided since this was written, illustrates the problems under 
discussion. 


GARNISHMENT OF PUBLIC EMPLOYEES* 


Cart R. LicuTENsTEemnt 


HE Massachusetts court speaking: 
“The consequence of this opinion is, that a publick officer, who 


has money in his hands to satisfy a demand, which one has upon 
him merely as publick officer, cannot for that cause be adjudged his 
trustee.”* Thus, in 1811, was enunciated our rule exempting public em- 
ployees from the process of garnishment. 

A contrary decision would be mischievous [the court went on], as will appear from 
this single consideration—that it would suspend, during the pendency of an action, a 
possibility of settling the accounts of the officer, who should be summoned as his trus- 
tee; and it may be added, that it would unreasonably compel him to attend courts in 
every county in the commonwealth, to answer interrogatories.” 


This opinion, rendered in the case of Chealy v. Brewer,’ concerned an at- 
tempt to attach the funds due a juror to pay his debts, by citing the town 
treasurer to appear in court as trustee for the attaching creditor._The_ 


trustee’s refusal to appear was thus . In 1846 the United States 
ustec’s retusa! to appear was thus uphe : oe 


upreme Court followed up this decision in the case of a seaman in the 


American navy whose pay was sought to be attached. Justice McLean 
there said: 


If the creditors of these seamen may, by process of attachment, divert the public 
money from its legitimate and appropriate object, the same thing may be done as re- 
gards the pay of our officers and men of the army and of the navy; and also in every 
other case where the public funds may be placed in the hands of an agent for dis- 
bursement. To state such a principle is to refute it. No government can sanction it. 
At all times it would be found embarrassing, and under some circumstances it ee ae 


fatal to the public service.‘ 

Within a comparatively short time it was already a general though not 
universal rule of the common law that garnishment process could not be 
used against officers and employees of governmental bodies. Apparently 
the legislatures had not expressed any intention of exempting anyone from 
the operation of their garnishment statutes. Yet the courts have held that 
a municipal corporation does not come within the designation of any per- 
son or persons whatever, corporate or sole, as persons liable to garnish- 
ment; nor does the designation “corporation” include municipal corpora- 
tions for this purpose, according to some authorities, though there are 

* A table of relevant statutes is printed at the end of this article. 

+t Member of the Illinois bar. * Chealy v. Brewer, 7 Mass. 259, 261 (1811). 

2 Ibid. 37 Mass. 259 (1811). 4 Buchanan v. Alexander, 4 How. (U.S.) 20 (1846). 

291 











292 THE UNIVERSITY OF CHICAGO LAW REVIEW 


decisions to the contrary.s At present, however, several states have en- 
acted statutes prohibiting the garnishment of public employees: Iowa,‘ 
Massachusetts,’ Pennsylvania,* and Texas.? Pennsylvania’s statute dates 
back to 1845. 

Typical of the trend of opinion in the nineteenth century is the line of 
authority in Illinois. The Illinois statute is silent on the exemption of 
municipal or public bodies from its garnishment act. In the first case of its 
kind the Illinois Supreme Court held that the garnishment of municipal 
corporations 
must be decided as a question of public policy. . . . To permit the great public duties 
of this corporation to be imperfectly performed, in order that individuals may the 
better collect their private debts, would be to pervert the great objects of its creation.” 
This case was later re-affirmed on the suit of a judgment creditor of a 
police officer against a city treasurer, in Triebel v. Colburn." After dispos- 
ing of the question of public policy, the court made the following addition- 
al observa ion: 

The city treasurer in this case had no money of the judgment debtor, the policeman, 
in his hands; the money due to the latter, for his salary, did not become his money until 
paid over to him. . . . He could not have maintained an action against the treasurer 
_. +. but would have been compelled to sue the city which alone was as his debtor.” 
Though this case was decided in 1872, it contains the last word of the 
Illinois courts on this subject. A statute passed in 1905 to correct this 
condition was declared unconstitutional because of various defects in its 
drafting." 

The reasons advanced by the courts for exempting governmental em- 
ployees from garnishment may be summarized as follows: 

1. Garnishment is not in the nature of an execution but more like a 
civil suit of the kind where the state may insist on its sovereign immunity 
from being sued by its citizens except in the form authorized by its legis- 
lature. 

2. Since an officer holds funds in his hands in his legal capacity, he is 
the owner of such funds as against even the governmental employee, even 
though the latter may be entitled to receive a certain specified portion 
thereof for his services. Suing said officer would be indirectly suing the 
public body, which is not permitted. 

3. Public policy forbids it. As one court expressed the rule: ‘The ex- 
emption is granted from public necessity, in order that the business of the 


5 Switzer v. Wellington, 40 Kan. 250, 19 Pac. 620 (1888); Ann. Cas. 1913B, 746, note. 


6 Code 1927, § 12159. * Purdon’s Penn. Stat. Ann. 1931, § 886. 
7G. L. 2992, Ch. 246, § 32 (3). * Tex. Comp. Stat. 1928, $1175. 
© Merwin v. Chicago, 45 Ill. 133, 135 (1867). 64 Ill. 376 (1872). " Ibid., 378. 


"3 Badenoch v. Chicago, 222 Ill. 71, 78 N.E. 31 (1906). 
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municipality may be transacted by its officers without interference arising 
from suits in which the public is not interested.’’" 

These reasons are impressive, and are entitled to serious consideration. 
But set an impartial onlooker to study them, and some doubt may creep 
into his mind. He may think it strange that for the purpose of garnish- 
ment of public employees, an officer acts only as the representative of the 
public body with which he is associated, while for the purpose of testing 
the constitutionality of a statute this same public officer may be sued as a 
private individual, even though he may justify his deeds under authority 
of an act of the legislature. This impartial student may also wonder at the 
artificial distinction in the holding that an employee has such an interest 
in the funds of the state due him that he may maintain an action for them 
in the case of municipal corporations, and may have a good claim to the 
legislature, in the case of a state, and yet this interest is not such as to be 
subject to attachment by his creditors. And as for public policy, our un- 
biased friend finds himself in a bewildered state of mind. Questions of 
public policy, he reasons, are only of value when projected upon a back- 
ground of a given state of facts. Any change or evolution in the course of 
time of the factual background may render previous public policies value- 
less. At such a time the old public policy may be found to have lost its 
efficacy and must be re-shaped to fit changed conditions. When we come 
to our present problem, we must settle in our mind whether it is the pres- 
ent policy of the law that the citizen should be wronged, rather than that 
public governments should suffer inconvenience. This much may be noted 
without proof :—If the interference with the business of a public body is so 
great, it must be indeed so much more so in the case of private corpora- 
tions such as railroads and other public utilities operating in the public 
interest, who are now generally subject to the process of garnishment. 
And it is certainly to be noted that in the states where garnishment of 
governments is permitted by statute, the interference with governmental 
business has been reduced to a minimum by slight procedural changes. 
For example, Colorado permits the garnishee to answer by mail;‘* in 
Nebraska the officer whose duty it is to pay over funds may answer in 
person, in writing, or by mail;’ while in Minnesota it is provided that if 
the summons against a municipal official is returnable in some other city, 
village or municipality, the officer need not appear in person, but that a 
referee may be appointed to take the disclosure.*’ 

The generally held notion that the public business would be seriously 
impaired is attacked by Montana’s Justice De Witt in a case where he 


™ Van Cott v. Pratt, 11 Utah 209, 213, 39 Pac. 827 (1895). 
5 Colo. Laws 1927, 374. ™ Neb. L. 1925, 214. | *? Mason’s Minn. Stat. 1927, § 9364. 








294 THE UNIVERSITY OF CHICAGO LAW REVIEW 


construed the word “person” in a garnishment statute to apply to “bodies 
politic and corporate.”"* He says: 

We cannot agree that there is any reason why the great public duties of a county 
need be imperfectly performed, or that its business is in any danger of derangement, if 
it be compelled, by process of a court, to pay the salary of a servant to that servant’s 
creditors. The county has no suit to defend, no counsel to employ, no witnesses to col- 
lect and pay. It has no burden cast upon it, and no duty to perform, except to act as 
temporary stakeholder, to await the determination of a court, in an action in which the 
county has no interest. The argument of public policy as to inconvenience to the coun- 
ty and its officers does not reach our mind with sufficient force to impair another view 


of law and of right that is recognized throughout the civilized world; that is, that 
debtors should pay their debts.” 

The common law principle as thus evolved by the courts has been con- 
siderably modified in recent times. In twenty-four states, garnishment is 
now permitted to a greater or lesser extent against employees of the state, 
or against employees of municipal and quasi-public bodies in the states. 
In twenty-one of them the legislature has settled the matter by enacting 
legislation on the subject, while in three others this has been accomplished 
by construction of existing law. These statutes were all enacted within the 
present century; the earliest of them seems to be Montana’s in 1901, and 
the most recent that of Kansas in 1933. In general these statutes cover the 
same field. Some of them subject only the salaries of employees to garnish- 
ment, while others extend to “all credits and personal property” due the 
employee. Most of the states enacting such legislation are located in the 
west or middle west, with a few in the south. In two of them (Idaho and 
Nevada) employees of the state do not come under the statutes; while in 
other states (South Dakota and New York) only state employees are sub- 
ject to its terms, while municipal employees are not. A summary of the 
existing law on the subject is appended in an accompanying table. These 
states which have held that garnishment of public employees is not against 
public policy, have extended this principle only to employees of municipal 
corporations, preferring to wait for the legislature to act in the case of em- 
ployees of the state. On the other hand, in those states which adhere to 
the common law rule against such garnishment, though some of the deci- 
sions are quite recent, many of them date back scores of years. Intllinois, 
for instance, the last Supreme-Court decision on that point is as far back 
as 1872;*° Indiana’s last holding on this matter is dated 1876; in Vermont 
no case has been decided on exemption of public employees since 1834;?? 
and Connecticut’s last case in point was handed down in 1835.” 

*8 Waterbury v. Board of Commissioners, 10 Mont. 515, 520, 26 Pac. 1002 (1891). 

*9 10 Mont. 515, 523, 26 Pac. 1002, 1004 (1891). ™ Wallace v. Lawyer, 54 Ind. sor (1876). 


*° Triebel v. Colburn, 64 Ill. 376 (1872). * Bradley v. Richmond, 6 Vt. 121 (1834). 
*3 Stillman v. Isham, 11 Conn. 124 (1835). 
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We think the time has come [says the author of a note in 96 Am. St. Rep.] when this 
question should be re-examined in the light of modern conditions. Society has changed 
wonderfully since the days when the foundation of the doctrine of exemption of salaries 
was laid. And if the question should be re-examined, perhaps after all it would be con- 
cluded that the public service would not suffer, but would be benefited, by holding 
officers to the same accountability for their debts as other people are held to. 


It would certainly be a fruitful task for some competent agency to make an 
actual statistical study, in cities where garnishment of salaries is now per- 
mitted, of the actual extent of its interference with the public business. A 
grant of federal funds for this work would be highly worth while. Per- 
haps when the courts are confronted with the facts of the actual experi- 
ence of jurisdictions where garnishment is now permitted, their conception 
of the public policy involved would undergo a radical change. If we are 
to continue our present policy of making governmental employees im- 
mune from accountability for their debts, we must be really sure that any 


other policy would be “‘at all times found embarrassing, and . . . . fatal to 
the public service.’’*5 


SUMMARY OF STATE LAWS IN FORCE, JULY, 1935, ON 
GARNISHMENT OF PUBLIC EMPLOYEES 


Date Original ‘ ‘ 
Som Paeeted Sections Authorizing 


1923 Code 1928, §§ 8088-93. 

1929 Laws 1929, C. 50. 

1929 Stat. 1929, 1047; Code of Civ. Procedure, 
c. 634, ; 710. 

1927 Laws 1927, 374. 

1932 Code 1932, 6-507. 

1933 Sp. Sess. Laws 1933, c. 83. 

1929 Comp. Laws 1929, § 14902. 

1925 Mason’s Minn. Stat. 1927, § 9364. 

IQOI Mont. Rev. Codes 1921, § 9204. 

1925 L. 1925, 214. 

1929 Hillyer’s Nev. Comp. Laws 1929, § 8710. 

1929 N.M. +7 1999 §§ 59-127. 

1910 Cahill’s N.Y. Consol. L. 193% e. 57, § 2a; 
State Finance Law § 2a 

1929 L. 1929, c. 188. 

1925 Laws 1925, C. 33, § 1. 

1927 eta Comp. L. 1999, § 2112-A. 

1933 le 1934, $7714. 

1933 Ree Stat. 1933 § 104-19-25, —26. 

1919 Va. Code 1930, § — 

IQI5 Remington’s Rev. Stat. 1931, §§ 680-2, L. 
1933, $3- 

L. 1927, Cc. 112. 


496 Am. St. Rep. 443, 446 (1904). 
%s Buchanan v. Alexander, 4 How. (U.S.) 20 (1846). 








PRACTICE OF LAW BY MOTOR CLUBS—USEFUL 
BUT FORBIDDEN 


Henry WEIHOFEN* 


HE ANTHROPOLOGISTS have shown that ethical and moral 

values vary from time to time and from place to place. There is 

nothing so heinous but that it has been considered proper and even 

obligatory for moral standing in some ethnic group. And, conversely, 

there is nothing so innocent that it has not sometime, somewhere, been 
taboo. 

It seems that the code of ethics for the legal profession is no exception 
to the rule. The Illinois Supreme Court has just held that the Chicago 
Motor Club was guilty of contempt of court because it was practicing law 
without a license, in that it undertook, as part of its service to members, to 
furnish attorneys to represent members in court in arrest and in property 
damage cases." The club, in pamphlets quoted by the court, had offered 
in these cases to furnish defense and legal aid generally to its members. 
Despite the limited class of situations to which this offer would apply, the 
court held that “however beneficial its many other purposes and services 
seem to be to its members and to the public generally, we cannot condone 
the advertisements and solicitations of memberships by respondent and 
its admission that it was only acting as agent in rendering legal services 
for its members... . . When the Chicago Motor Club offered legal serv- 
ices to its members with the statement ‘should you be arrested for an al- 
leged violation of the Motor Vehicle law, you may call the legal depart- 
ment, and one of our attorneys will conduct your defense in court’ it was 
engaging in the business of hiring lawyers to practice law for its members. 
This we have repeatedly condemned in Illinois.”’ 

Still, in England, what the Illinois Supreme Court considers clearly il- 
legal and unprofessional, is an accepted practice which it has never oc- 
curred to the members of the British legal profession to question. Mem- 
bers of the British Automobile Association? “are entitled to free legal de- 


* Instructor in Law, University of Colorado Law School. 

* People ex rel. Chicago Bar Ass’n. v. Chicago Motor Club, 199 N.E. 1 (1936). This was 
an original proceeding brought in the Illinois Supreme Court by the Chicago Bar Association, 
as relator, to restrain the defendant motor club from engaging in the alleged practice of law, 
and to compel it to show cause why it should not be punished for contempt of court. 

2 Affiliated, loosely, with the Chicago Motor Club through the American Automobile As- 
sociation and an international organization. 
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fence by the Association’s Solicitors in any proceedings under the Road 
Traffic Act and other statutes or Regulations relating particularly to Mo- 
tor Vehicles in Courts of Summary Jurisdiction in the United Kingdom 
and to advice on questions relating to the use and ownership of their 
cars.’’3 Although this practice has been engaged in by the British organi- 
zation for more than twenty years, Messrs. Amery-Parkes & Company, 
of London, general counsel for the association, have said: 

We have never heard of any objection being taken to an Advocate being retained 
for the defense of a motorist, or indeed, even of a criminal, by a third party. Still less 
can we conceive it possible that any objection would be taken to an Advocate briefed 
by an organization of which the defendant was a member in circumstances where the 


member paid the subscription to the organization, one of the terms of which was that 
he would be entitled to free legal defense.‘ 


Apparently there are no transcendental principles by which such prac- 
tices can be tested. A practice to which objections are considered incon- 
ceivable in England cannot be so clearly bad as the Illinois Supreme Court 
implied. The question deserves fuller consideration, especially since it in- 
volves the whole problem of the socialization of legal service. The writer 
has already discussed some of the considerations involved in the question 
whether non-pecuniary incorporated groups, such as motorists, tax-pay- 
ers, landlords, tenants, labor groups and others, should or should not be 
permitted to employ legal counsel to handle legal difficulties of the indi- 
viduals belonging to the group, where the whole group has a mutual inter- 
est in the case.5 

The club in its answer had made three main contentions: (1) That the 
Illinois statute® prohibiting the practice of law by corporations expressly 
provides that it shall not apply to “corporations organized not for pe- 
cuniary profit’’ and that the club was such a corporation not for profit. 
(2) That the due process clause of the 14th Amendment to the federal 
Constitution and of the Illinois Constitution protected individuals in the 
right to provide for themselves legal services by banding themselves to- 
gether into an incorporated association; if it is legal for six people to make 
a contract by which they agree jointly to employ an attorney to represent 

3 Quoted from the association’s publication, ‘““Motor Touring in Great Britain and Europe,” 


p. 13. Copies of this and other publications were introduced in evidence in the Chicago Motor 
Club case. 


4 Ina letter to Mr. Samuel R. Buck, an official of one of the American Automobile Associa- 
tion clubs, dated May 9, 1929. 


5 Weihofen, “Practice of Law” by Non-Pecuniary Corporations: A Social Utility, 2 Univ. 
Chi. L. Rev. 119 (1934). 


6 Cahill’s Ill. Revised Statutes 1931, c. 32,§§%228. 
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each of them as necessity arose, it was argued, why should their right be 
any less when 60,000 do so, incorporating themselves into a club for the 
purpose? (3) That the club was performing a useful service to the com- 
munity which could not be obtained in any other way, because the cases it 
handled were “unremunerative to lawyers in private practice” since the 
average amount involved was so small ($12.39 in civil and $2.45 in arrest 
cases), so that unless the club service was available, the individual would 
have no practical means of obtaining counsel in these cases. 

The court ignored both the statute and the constitutional provisions. 
It evidently felt it had already disposed of the statute in a previous case, 
involving a similar information against another automobile association, 
decided the year before.’ There the court had answered the defense that 
the club was protected by the statute by saying that the legislature had no 
power to license or permit a person to practice law, “‘and that such an act 
would be invalid if it sought in any way to tie the hands of this court in 
determining who should be permitted to practice law and in punishing 
those who engage in such practice without the permission of this court.’”® 

But this is not a sufficient disposition of the question. Granting that 
the court is correct in saying that admission to the bar is a judicial rather 
than a legislative function—although this has been the subject of much 
debate—the fact remains that the Illinois court, like those of all other 
states, has acquiesced in a great deal of legislative regulation of the sub- 
ject, by laws setting forth qualifications and disqualifications for admis- 
sion, grounds for disbarment, etc. The Illinois Supreme Court had always 
considered itself bound by such laws,° unless clearly an unreasonable in- 
vasion of the court’s power.’® The court itself correctly stated this rule 
in the Chicago Motor Club case when it said such legislation would be in- 
valid if it sought to “‘tie the hands” of the court in the matter. 

But it is difficult to see how the court’s hands would be tied by giving 
effect to this statute. It was conceded that the attorneys employed by the 
club to represent its members were duly licensed to practice, and were 
therefore subject to the control of the court to the same degree as any at- 
torneys. When they appeared in court to represent a member, the only 


7 People ex rel. Chicago Bar Ass’n. v. Motorists’ Ass’n. of Illinois, 354 Ill. 595, 188 N.E. 827 
(1934). 

8 354 Ill. sos, 599, 188 N.E. 827, 829 (1934). 

9 See In re Frank, 293 Ill. 263, 127 N.E. 640 (1920) (refusing to review refusal of a certificate 
by bar examining board set up by statute); J” re Bradwell, 55 Ill. 535 (1869) (refusing to admit 
a woman to practice on the sole ground that the legislature had not authorized women to 
practice law). 

© In re Day, 181 Ill. 73, 54 N.E. 646 (1899). 
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fact which distinguished them from any other attorneys representing cli- 
ents in similar cases was that the member’s attorney was paid by the club 
on a salary basis, instead of by the member himself in the form of a speci- 
fied or a contingent fee. In the absence of any evidence as to how this 
statute would “tie the hands” of the court, it would seem that a decent re- 
spect for the acts of a co-ordinate branch of the government should have 
caused the court to recognize the validity of the statute. 

Strangely enough, the court not only did not attempt to say that the 
service rendered by the Chicago Motor Club was in any way undesirable 
from the standpoint of public welfare, but instead, went to considerable 
length to point out that it was rendering a useful service to the commu- 
nity. Thus, the court said: 


The evidence before the commissioner showed that all of the attorneys employed by 
respondent were duly licensed to practice in this State, and no unethical practices were 
charged against any of them. Respondent has a membership of approximately 60,000 
automobile owners residing in Illinois and northern Indiana and for many years has 
been an active influence in the promotion of highway safety. The evidence further 
shows that it originated and has financed the schoolboy patrol within the territory in 
which it functions and is continuing to do so; that it has posted a great number of 
traffic and warning signs; that it furnishes touring information to its members and in- 
formation regarding traffic and licensing laws and ordinances; that it has represented 
the interests of the motoring public with respect to legislation for good roads, enlight- 
ened motor vehicle laws, and the prevention of excessive taxation and other imposi- 
tions upon motorists; that one of the most important direct services rendered by re- 
spondent to its members is represented by the mechanical emergency road service; 
that in the services rendered by various departments of respondent other than by law- 
yers employed, the services of whom are available only to its members, motorists 
throughout the State derive substantial, though indirect, benefits. 

The evidence shows and the commissioner found that during the year 1931 the 
lawyers employed by respondent handled a total of 8640 separate matters in which 
damages to property caused by the operation of motor vehicles were involved; that the 
average amount per claim was $12.39; that in all civil suits handled by lawyers em- 
ployed by respondent the court costs are advanced by the members, and in no case did 
respondent, nor any lawyer or other person employed by it, make advancements for 
members or collect any fees or retain under the guise of commissions or otherwise, a 
single penny of the amount collected in cases where the plaintiff is represented; that 
the entire expense of such legal service is borne by respondent and paid out of the dues 
received from its members; that each additional case handled by the lawyers employed 
by respondent involved an added expense to it; that neither respondent nor any indi- 
vidual in any way connected with it derives any direct profit from the performance of 
the duties of lawyers employed by respondent, except that said lawyers, as all em- 
ployees of respondent, are paid upon a fixed salary basis and do not engage in general 
practice; that in the territory outside of Cook County lawyers are employed and paid 
by respondent, and neither respondent nor any of its local lawyers outside of Cook 
County receive any money directly from the member for services rendered; that all 
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moneys received by respondent from every source are expended for the benefit of its 
members; that the lawyers so employed do not in any instance handle claims for dam- 
ages for personal injuries nor defend such claims on behalf of members of respondent, 
but their activities are confined strictly to claims by or against members of respondent 
involving damage to property or violations of the motor vehicle laws." 


Nevertheless, the court then held that the “fundamental principle” is 
that a “corporation can neither practice law nor hire lawyers to carry on 
the business of practicing law for it”; that the Chicago Motor Club was 
engaging in practicing law, and so was guilty of contempt of court. 

If this “fundamental principle” is so inexorable that it requires the 
court to condemn as a matter of law a practice which it does not con- 
demn from the standpoint of social utility, it seems time to re-examine the 
principle. How fundamental is this principle? Will it admit of no excep- 
tion whatever? We can suggest one exception which it is safe to say will 
be conceded by every court,—the legal aid societies. But if there are some 
exceptions, may there not be others? It obviously is not wholly and en- 
tirely true that a “corporation cannot practice law” if employing lawyers 
to represent third persons is practicing law, for legal aid societies do this 
no less than motor clubs. Where then is the distinction? The Illinois Su- 
preme Court has not told us. 

The time is not far in the future when the legal profession will have to 
face the issue already confronting the medical profession: whether sociali- 
zation of professional service through co-operative organization should 
not take the place of our present facilities for making “right and justice”’ 
available to rich and poor alike. The proposition which seems to be in 
process of becoming law in this country, and of which the decision in the 


Chicago Motor Club case is an example, will be a serious obstacle to any 
such development. 


* People ex rel. Chicago Bar Ass’n v. Chicago Motor Club, 199 N.E. 1, 3 (1936). 
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Edward W. Hinton, holder of the James Parker Hall Professorship of Law, 
died on Thursday, January 2, 1936. In his death the Law School and the legal 
profession have suffered a great loss. 

Professor Hinton’s wide range of legal study and reading, his varied experi- 
ence at the bar and on the bench, his intuitive soundness of judgment were a 
source of unfailing assistance to his brother members of the faculty whatever 
their particular interests and problems may have been. His geniality of disposi- 
tion, his kindly humor, his genius for quiet friendship endeared him equally as 
a man. 

No student who has ever sat under Professor Hinton has other than the 
greatest admiration and respect both for his learning and for his abilities as a 
teacher. Like all great teachers, his method was his owh. The best measure of 
its value is the fact that from student generation to generation his popularity 
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increased so that toward the close of his career his courses were taken by sub- 
stantially every student in the school. His intensely human qualities, his will- 
ingness to spend his time and learning in helping the individual student with his 
individual problems gave him a unique position in the affections of the members 
of the law school, both student and alumni. 

His services to the profession at large were of an unostentatious but none the 
less valuable character. His publications—outside of numerous case books— 
consisted of articles in law reviews upon various legal topics; for the most part, 
in the fields of adjective law. These articles are distinguished by the same care- 
fulness of organization, lucidity of style, and thoroughness of work that was 
characteristic of all that he did. 

His latest major contribution to the law by way of personal service was his 
work in connection with the preparation of the new Civil Practice Act. In the 
long and arduous effort that was necessary to the preparation of this statute 
Professor Hinton’s expert grasp of the whole field of adjective law made him a 
most valuable coadjutor. He gave unstintingly of his time and learning to this 
important work. No less valuable was the scholarly and illuminating series of 
lectures that he gave to the Chicago bar upon this important piece of legislation. 

It is typical of his interest in the law and his devotion to his duty that despite 
the suffering attendant upon his ailment he continued his work to the very end. . 
His last lecture was given on Wednesday, December 11, 1935. - 

. A.B. 


MAX PAM PROFESSORSHIP OF COMPARATIVE LAW 


Mr. Max Pam was a distinguished member of the Chicago bar. Upon his 
death he left a fund to trustees under his will to be devoted to charitable or edu- 
cational purposes. In execution of the purposes of the testator the trustees 
under the will have recently created in the University of Chicago the Max Pam 
Professorship of Comparative Law. 

The first incumbent of this new chair is Assistant Professor Max Rheinstein 
who became a member of the faculty in January, 1935. 








NOTES 


PUTTING LIFE INSURANCE BEYOND THE CLAIMS OF 
TRUSTEES IN BANKRUPTCY 


In addition to fulfilling its primary purpose of protecting the designated 
beneficiary upon the death of the insured, life insurance has become one of the 
best recognized forms of investment and self-compelled saving.’ Because of the 
latter characteristics, the cash surrender value of a policy on the life of the bank- 
rupt insured frequently is a valuable asset of the estate. Debtors, as might be 
expected, have sought to avoid relinquishing to their creditors any part of their 
policies. It will be the object of this note to analyze both the extent to which 
this may be legitimately done and the attempts of unscrupulous debtors to use 
their life insurance policies as a means of avoiding the claims of creditors in 
bankruptcy. 


I 


The trustee gets rights only to that life insurance which comes within 
§ 70(a)(3) or the proviso to § 70(a)(5).? The early cases’ held that life insur- 
ance, like any other species of property, came within the terms of the body of 


* Holmes, J. in Grigsby v. Russell, 222 U.S. 149 (1911). 

#11 U.S.C.A. § 110 (1927). The provisions of the Bankruptcy Act applicable to determin- 
ing the trustee’s rights to life insurance policies are: “§ 70. Title to Property—(a) The trustee 
.... Shall... . be vested by operation of law with the title of the bankrupt, as of the date 
he was adjudged a bankrupt except in so far as it is to property which is exempt, to all... . 
(3) powers which he might have exercised for his own benefit, but not those which he might 
have exercised for some other person . . . . (5) property which prior to the filing of the petition 
he could by any means have transferred or which might have been levied upon and sold under 
judicial process against him: Provided, that when any bankrupt shall have any insurance policy 
which has a cash surrender value payable to himself, his estate, or personal representatives, he 
may, within thirty days after the cash surrender value has been ascertained and stated to the 
trustee by the company issuing the same, pay or secure to the trustee the sum so ascertained 
and stated, and continue to hold, own, and carry such policy free from the claims of the credi- 
tors participating in the distribution of his estate under the bankruptcy proceedings, other- 
wise the policy shall pass to the trustee as assets 4 

Where the dealings of the bankrupt with his life insurance are under state law fraudulent as 
to his creditors, those dealings may be set aside by the trustee just as he might avoid fraudulent 
conveyance of other property under § 70(a) (4) or under § 70(e), which empowers the trustee to 
“avoid any transfer by the bankrupt which any creditor of such bankrupt might have avoid- 
ed.” 11 U.S.C.A. § rro(e) (1927). Kirkpatrick v. Johnson, 197 Fed. 235 (D.C. Pa. 1912). The 
same result was reached under the Bankruptcy Act of 1867. Barnes v. Vetterlein, 16 Fed. 
218 (D.C. N.Y. 1882). 


3 In re Slingful, 106 Fed. 154 (D.C. Md. 1900); Im re Welling, 113 Fed. 189 (C.C.A. 7th 
1902). 
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§ 70(a)(5) so that any insurance on the life of the bankrupt which, prior to the 
filing of the petition, the bankrupt could have transferred by any means would 
pass to the trustee; and the proviso was merely a qualification which permitted 
the bankrupt to redeem certain types of policies described therein. But the 
United States Supreme Court, in an endeavor to protect the beneficiaries, re- 
versed these decisions and held that the sole source of the trustee’s title to life 
insurance policies is the proviso and that the rest of § 70(a)(5) does not affect 
the trustee’s rights.‘ As the proviso has been construed, the trustee is never en- 
titled to more than the cash surrender value of the policy.’ Where there is no 
cash surrender value at the time the petition in bankruptcy is filed, the trustee 
gets nothing—not even a part of the proceeds upon the subsequent death of the 
insured.’ § 70(a) has been further construed not to give the trustee the title to 
the policy subject to the bankrupt’s right of redemption but to invest him with 
a power to demand the cash surrender value. Unless the trustee exercises this 
power before the policy matures, the beneficiary’s interest becomes indefeasible 
and the trustee acquires no interest whatsoever in the policy.’ Although the 
trustee pays premiums on the policy and the bankrupt fails to redeem® it within 
the time specified by the proviso, upon the death of the insured, the beneficiaries 


4A proviso sometimes embodies additional legislation although its usual function is to 
limit generalities and exclude from the scope of the statute that which would otherwise be 
within its terms. Burlingham v. Crouse, 228 U.S. 459 (1913). 

5’ Remington, Bankruptcy § 1243 (1923). 

6 Burlingham v. Crouse, 228 U.S. 459 (1913). 


7 Eldredge v. Mutual Life Ins. Co., 217 Mass. 444, 105 N.E. 361 (1914) (suit against both 
the insurance company and beneficiary before the insurer had paid the beneficiary). Frederick 
v. Fidelity Mut. Life Ins. Co., 256 U.S. 395 (1921) has been regarded as standing for the same 
proposition. See 35 Harv. L. Rev. 80, 82 (1921); Vance, Insurance (2d ed. 1930). This assump- 
tion finds no support in the express language of the Frederick case which was only determining 
the rights of the insurance company after the company had paid the beneficiary. See the de- 
cision at p. 398. 

§ In order to prevent the policy from being surrendered by the trustee, the bankrupt must 
pay the trustee the cash surrender value of the policy within thirty days. § 70(a)(s5), supra 
note 2. This presents a problem of serious proportions since, by hypothesis, the bankruptcy 
proceedings leave the bankrupt without any substantial amount of money. If the insured is 
unable to borrow money from his friends, he should be able to arrange to borrow the cash sur- 
render value from the insurer. Because the cash surrender and loan values of the policy are 
approximately the same (Vance, Insurance, 285 (2d ed. 1930)) whenever there is a cash sur- 
render value there will be a loan value. It is possible, however, that if the insurance company 
knows of the petition in bankruptcy, it will refuse to lend money to the bankrupt, for after it 
has received actual notice of the proceedings it cannot safely pay money to the insured. See 
Frederick v. Fidelity Insurance Co., 256 U.S. 395 (1921). The bankrupt should therefore ar- 
range to have the insurer pay the money to the trustee directly. He should have no difficulty in 
securing the consent of both the trustee and the insurer to some such settlement for it is to the 
interest of the insurance company that the policy should not lapse and the interests of the 
bankrupt’s creditors are not prejudiced if the insured retains the policy and they receive pay- 
ment in some manner. Furthermore, § 70(a)(5) gives the bankrupt the option of paying or 
securing the cash surrender value to the trustee. 
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obtain the entire proceeds less the cash surrender value as of the time the peti- 
tion was filed.® 

The express wording of the proviso to § 70(a)(5) gives the trustee the cash 
surrender value only when the beneficiary is the bankrupt or his estate."° A 
literal construction of the language would have made it possible to deprive the 
trustee of all his rights to the debtor’s life insurance. The insured simply by 
making a third person the beneficiary and reserving to himself the right to 
change the beneficiary could prevent the trustee’s acquiring any interest in the 
policy while, in reality, retaining full control over the cash value of the policy, 
a control which he could exercise to his own advantage after his discharge in 
bankruptcy." This type of evasion has been prevented by giving to the trustee 
the insured’s power to change the beneficiary. The result is reached by virtue of 
§ 70(a)(3) which gives the trustee “the powers which the bankrupt might have 
exercised for his own benefit.”** Even in the absence of § 70(a)(3) the same con- 
clusion would probably be reached to prevent fraud." 

Where neither the right to change the beneficiary nor the right to get the cash 
surrender value is reserved by the insured, the third party beneficiary acquires 
an absolute vested interest in the insurance," and, in the absence of fraud, 
neither the cash surrender value during the life of the insured nor any part of the 
proceeds upon his death pass to the trustee because the vested interest of the 
beneficiary does not constitute an asset of the bankrupt estate, the insurance 
not being within the sole control of the insured."* The making of such a policy 
and the payment of premiums by the bankrupt while solvent were valid gifts 


9 Ehrhart v. New York Life Ins. Co., 45 F. (2d) 804 (D.C. Ill. 1929). Query whether the 
trustee should not be repaid for his expenditure on the premiums. 


10 See § 70(a), supra note 2. 
Cohen v. Samuels, 245 U.S. 50 (1917). 


12 Cohen v. Samuels, ibid.; Malone v. Cohn, 236 Fed. 882 (C.C.A. sth 1916). The trustee, 
however, would still be limited to recovering the cash surrender value. 


13 Cohen v. Samuels, supra note 11, at p. 53. Cf. Dean v. Davis, 242 U.S. 438 (1917). 


14 “By saying that the beneficiary’s right is ‘vested’ is meant that the beneficiary has a right 
to receive such sum as may become payable in accordance with the terms of the policy, coupled 
with an immunity from destruction of that right by any modification or cancellation of the 
policy by the agreement of the insured and insurer to which the beneficiary does not consent.” 
Vance, The Beneficiary’s Interest in a Life Insurance Policy, 31 Yale L. J. 343, 344 (1922). 
In determining whether the third party has an absolute and vested beneficial interest which 
cannot be reached by the trustee, two distinct questions must be answered: first, has the in- 
sured reserved to himself the right to change the beneficiary? Second, assuming that he has not, 
can he reach the cash surrender value without the consent of the beneficiary? If either question 
is answered affirmatively, the trustee can get the cash surrender value. “It may be conceded 
that in the standard policy both the right to change the beneficiary are options or privileges 
reserved to the insured, either one of which, if exercised, would clearly convert the policy into 
property in his hands.” See Jn re Pinals, 38 F. (2d) 117, 119 (D.C. N.J. 1930). 

58 In re Fetterman, 243 Fed. 975 (D.C. Ohio 1917); Im re Grant, 21 F. (2d) 88 (D.C. Wis. 
1927); In re Cooper’s Estate, 28 F. (2d) 438 (D.C. Md. 1928). 
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and not affected by the donor’s subsequent bankruptcy.” Accordingly, where a 
third person is an absolute beneficiary, he may, after the bankruptcy of the 
insured, get the cash surrender value from the insurer and give it to the insured 
free from the claims of the trustee.'? And if the insured should pay a creditor 
within the four months’ period with money borrowed on the policy by the abso- 
lute beneficiary, he has not bestowed a voidable preference for there is no dim- 
inution of the bankrupt estate.* 

When the insured while insolvent changes the beneficiary of a policy that has 
a cash surrender value from his estate to a third person but reserves to himself 
the right to make further change of beneficiary, the trustee should get the cash 
surrender value as of the time of the filing of the petition by virtue of 
§ 70(a)(3)."° However, if the insured also surrenders his right to change the 
beneficiary, the third person gets a vested interest which is not defeasible by 
the insured.*”° Here § 70(a)(3) would be of no aid to the trustee because no 
power exists which the bankrupt could have exercised before the petition was 
filed. This should not leave the trustee without a remedy; on the theory of a 
fraudulent conveyance he should be able to recover the cash surrender value.” 
The revision of the policy is, in effect, a gift of the cash surrender value by the 
insolvent,” for, by surrendering his right to change the beneficiary, the insured 


6 A gift by a solvent debtor is not a fraudulent conveyance. Glenn, Fraudulent Convey- 
ances § 270 (1931). 

17 In re Fetterman, supra note 15. It is a common practice to build up large insurance 
policies as a form of investment as well as for the purpose of protecting dependents. By the 
above method, the cash surrender value of such policies, in the event of bankruptcy, is avail- 
able to the insured so long as no premiums were paid while he was insolvent. The insured 
must, of course, depend upon the cooperation of the beneficiary in “cashing” the policy and in 
giving him the proceeds; but this hazard is generally less than the ordinary hazards of business. 
The objection to this device is that the cash surrender value is usually less than the policy’s 
reserve value (which is equal to the amount of premiums paid in less that sum set aside each 
year by the insurer to enable him to pay the face value of the policy on the death of the insured) 
because the insurance companies wish to discourage the surrendering of policies. Vance, Insur- 
ance 55 (2d ed. 1930). This being true, the insured is paying more than the actual cost of insur- 
ing his life, so that while he is solvent he has less incentive to invest in insurance, which will be 
exempt in the event of bankruptcy, than in other things, which while not exempt will yield a 
higher return. 

*8 Crosby v. Sproul, 17 F. (2d) 325 (D.C. Mass. 1927). 


*9 Since the insured still controls the policy by his having reserved the right to change the 
beneficiary, the case is within the doctrine of Cohen v. Samuels, supra note 11. 


2 Supra note 14. 


* On this point, there is a paucity of bankruptcy cases. Cf. 16 Va. L. Rev. 271, 276 (1930) 
which agrees that theoretically the change in the policy constitutes a fraudulent conveyance 
but contends that the law is the other way, citing 7m re Fetterman, 243 Fed. 975 (D.C. Ohio 
1917); Im re Steele, 98 Fed. 78 (D.C. Ia. 1899); see McEwen v. N.Y. Life Ins. Co., 43 Calif. 
App. 133, 183 Pac. 373, 376 (1919). However, these authorities are not in point. 


* A gift by an insolvent debtor is a fraudulent conveyance. Glenn, Fraudulent Convey- 
ances § 270 (1931). 
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gave the third person an indefeasible interest in the policy at a time when it had 
a definite value to creditors. The same result should follow where the policy 
originally made a third person the beneficiary and the insured, while insolvent, 
surrenders his right to change the beneficiary and attempts thereby to give the 
third person a vested interest. Here again the giving up of the power to change 
the beneficiary constitutes a fraudulent transfer for it deprives the trustee of the 
opportunity both to exercise that power for the benefit of the creditors, and to 
make available to them the cash value. The same problem is raised where the 
insured, while insolvent, does not change the beneficiary but assigns the policy 
without consideration. Here the assignment has been considered to be a fraudu- 
lent conveyance.?3 

Where the policy has no cash surrender value at the time the petition in 
bankruptcy is filed, the subsequent death of the insured entitles the beneficiary 
to the entire proceeds clear of any claims of the trustee, even though the insured 
has always reserved the right to change the beneficiary.** The same result 
should be reached where the insured’s estate was the beneficiary, but while in- 
solvent and when there was no cash surrender value, the insured made a third 
party an absolute beneficiary. The vesting of the indefeasible interest in the 
beneficiary is not a fraudulent conveyance because under generally accepted 
rules, creditors do not have any means of reaching such a policy, and because 
there is no value in the policy which would have gone to the trustee under the 
proviso to § 70(a)(5) if there had been no change in the beneficiary. Navassa 
Guano Co. v. Ellen Nixon Cockfield* raises the interesting question whether the 
fact that the appointment of an absolute beneficiary is made in anticipation of 
death changes a transfer otherwise valid into a fraudulent conveyance. These 
are the facts of the case: a creditor’s bill was brought in the federal court 
to recover the full proceeds of a policy after the death of the insured who, while 
insolvent and in anticipation of imminent death, changed the beneficial interest 
from his estate to his brother. At the time of the change and before the death of 
the insured there was no cash surrender value. The new beneficiary contended 
that if the insured had died a bankrupt, the trustee would have failed to get the 
proceeds because the policy had no cash surrender value before the insured’s 
death and that, by analogy, the same result should follow in a proceeding on a 


*3 Kirkpatrick v. Johnson, 197 Fed. 235 (D.C. Pa. 1912). 


4 Everett v. Judson, 228 U.S. 474 (1913); Burlingham v. Crouse, 228 Us@ 1913). 
Contra, but decided before the United States Supreme Court decisions, /” re 13 Fed. 
189 (C.C.A. 7th 1902); Im re Slingluff, 106 Fed. 154 (D.C. Md. 1900). These cases 
on the theory that § 70(a)(5) permitted the bankrupt-insured to redeem onl ici 4 
surrender values, and that policies having no cash values passed to the t ut 
redeemable. See 35 Harv. L. Rev. 80 (1921) supporting this interpretation, j i 
has no cash surrender value at the time the petition is filed because the t 1- 

and recover it 


vent, borrowed on it, the trustee may follow that sum into the hands of a do 


as the subject of a fraudulent conveyance. Butler v. Rand, 11 F. Supp. 343 (BC. SK, 1035) 
%5 253 Fed. 883 (C.C.A. 4th 1918). 
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creditor’s bill. The court ruled that the creditors were entitled to the proceeds 
on a fraudulent conveyance theory. Despite the fact that the state law was well 
settled that had the insured entertained ordinary expectations of life, the same 
act would not have constituted a fraudulent conveyance, the certainty of death 
at the time of the change of beneficiary gave the policy a definite value so that 
it could be the subject matter of a fraudulent conveyance. It is conceivable 
that the court might have reached the same result if the proceedings had been in 
bankruptcy. To do this the trustee would have to proceed under § 70(e) or 
§ 70(a)(4)% on a theory that under the state law there had been a fraudulent 
conveyance. The defense would have to rely on the many decisions*’ construing 
the proviso to § 70(a)(5) as never giving the trustee more than the cash surren- 
der value as of the time the petition was filed and would have to argue that this 
policy prevails over the express language of § 70(a)(4) and § 70(e). In this con- 
nection Morris v. Dodd* is pertinent. There the insured, within one month of 
bankruptcy, made his wife the beneficiary in place of his estate. Upon the sub- 
sequent death of the insured, the trustee sought to recover the proceeds under 
§ 70(e). It was held that the trustee acquired no rights in a policy having no 
cash value before death. The trustee did not raise the point that the change of 
the beneficiary was made in contemplation of death. Consequently, while the 
case is not directly opposed to the Navassa case, it is significant because the 
court refused to inquire into the state law to determine the validity of the trans- 
fer. Instead, it argued vigorously that the policy of the proviso to § 70(a)(5) 
was to restrict the bankrupt in the use of his insurance only to the extent of the 
cash surrender value. 


II 


The right of a trustee to get the cash surrender value under § 70(a)(5) is 
limited by state exemption statutes”? which are generally construed so liberally 


26 Supra note 2. See Hays v. Harris, 78 F. (2d) 66, 72 (C.C.A. 8th 1935) for suggestion that, 
on a proper showing, the Navassa case might apply in bankruptcy. Because a petition in bank- 
ruptcy cannot be filed after the death of the debtor (see Jn re Hicks, 107 Fed. 910 (D.C. Vt. 
1901)) the above situation could only arise where the petition was filed before his death. 
Should it make any difference whether the change in beneficiary was made before or after the 
petition in bankruptcy was filed? The time of the change, it would appear, is immaterial; the 
determining fact is whether the insured became conscious of imminent death arose before or 
after the petition. If before, then any transfer is like a conveyance of a policy that has a cash 
surrender value—except that in the supposititious case, the amount of the fraudulent transfer 
would be the full amount of the proceeds. 


27 Ehrhart v. New York Life Ins. Co., supra note 9; Everett v. Judson, supra note 24. “As 
we have construed the statute (§ 70(a)(5)), its purpose was to vest the surrender value in the 
trustee for the benefit of the creditors, and not otherwise to limit the bankrupt in dealing with 
his policy.” Burlingham v. Crouse, 228 U.S. at 473 (1913). 


8 110 Ga. 606, 36 S.E. 83 (1900). 
»9 Holden v. Stratten, 198 U.S. 202 (1905) is the leading case holding that under § 6 and the 


introductory clause in § 70(a)(5), supra note 2, state statutes exempting policies on the life of 
the insured should be given full effect in determining the trustee’s rights. 
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that in many cases § 70(a)(5) has been impotent to protect creditors.’° These 
statutes usually protect members of the insured’s family* although some include 
any third persons.** Assuming that the premiums were paid by the bankrupt 
while solvents’ and that the beneficiary is within the designated class, all stat- 
utes provide that all or a part of the proceeds are exempt from the claims of 
creditors upon the death of the insured bankrupt,*4 although under § 70(a)(5) 
the trustee would have been entitled to the cash surrender value as of the date 
the petition in bankruptcy was filed. The fact that in the usual case the bene- 
ficiaries are dependent on the deceased would seem to be sufficient justification 
for the liberal exemption. But there is a sharp split of authority as to whether 
the cash value of the policy is exempt also during the life of the bankrupt. The 
statutes themselves are usually open to either construction, and whether they 
are to be construed as exempting the cash surrender value only after the death 
of the bankrupt or also during his life depends upon whether the court favors 
the creditors or the beneficiary. A splendid example of this conflict is found in 
Tennessee, the federal court in that state having decided both ways in recent 
years. In 1909 it was said, “Whatever may have been the intention of these 
statutes, they were clearly not designed as a shield to protect the husband 
himself from his creditors and to enable him, under the guise of a contingent 
protection for his family, to make investments for his own benefit free from the 
claims of his creditors.”5 In 1925, in a case® involving precisely the same stat- 

3° See In re Horwitz, 3 F. Supp. 16, 18 (D.C. N.Y. 1933). It has been contended that the 
state exemption statutes should be liberally construed in favor of the beneficiary “in order to 
advance the humane purpose of preserving to the unfortunate or improvident debtor or his 


family the means of obtaining a livelihood and prevent them from becoming a charge on the 
public.” Hickman v. Hanover, 33 F. (2d) 873 (C.C.A. 4th 1929). 

3 Brown v. Home Life Ins. Co., 3 F. (2d) 661 (D.C. Okla. 1925); J re Stansell, 8 F. (2d) 
363 (D.C. Tenn. 1925); Jn re Grant, 21 F. (2d) 88 (D.C. Wis. 1927); In re Bendall, 28 F. (2d) 
999 (D.C. N.D. 1928); Hickman v. Hanover, 33 F. (2d) 873 (C.C.A. 4th 1929) (Md. stat.); 
Pearsall v. Bloodworth, 149 N.C. 628, 140 S.E. 303 (1927); see Jn re Hammells, 5 F. (2d) 879, 
880 (D.C. Ariz. 1925). 

3? Murphy v. Casey, 151 Minn. 480, 184 N.W. 783 (1921); Mason’s Minn. Stat. 1927 § 3387; 
Cahill’s Consol. N.Y. Laws (1930) c. 30, § 55a, infra note 30. 

33 Where a third person is an absolute beneficiary and the insured has paid the premiums 
while insolvent, the trustee under § 70(e) gets the same rights to the policy as do the creditors 
under the state law. 3 Remington, Bankruptcy § 1264 (1923). 

34 See cases cited in notes 35 and 36, infra, for total exemptions; Hickman v. Hanover, 33 F. 
(2d) 873 (C.C.A. 4th 1929) (Md. stat. exempting up to $500.00); Dreyfus v. Barton, 98 Miss. 
758, 54 So. 254 (1911) (proceeds exempt up to $3000.00). 

35 In re Moore, 173 Fed. 679 (D.C. Tenn. 1909). In accord, holding that the cash surrender 
value is not exempt from the trustee under the state statute during the life of the bankrupt, 
although the proceeds are exempt if the bankrupt is dead. Jn re Grant, 21 F. (2d) 88 (D.C. 
Wis. 1927) (the Wisconsin statute was subsequently construed contra by the state court in 
Cannon v. Lincoln Ins. Co., 208 Wis. 452, 243 N.W. 320 (1932)); Morgan v. McCaffrey, 286 
Fed. 922 (C.C.A. 5th 1923); Jm re Samuels, 254 Fed. 775 (C.C.A. 2d 1918) decided before 
§ ssA N.Y. Ins. Law was enacted, infra note 39. 

36 In re Stansell, 8 F. (2d) 363 (D.C. Tenn. 1925). In accord, holding the entire cash sur- 
render value exempt, although the debtor is alive, under state statutes which could just as well 
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ute and situation, the court reversed itself and held that the cash value was ex- 
empt during the bankrupt’s life. It said, ‘““To sustain the principle laid down in 
our former decision would be, to a certain extent, to limit the benefits of life in- 
surance to the solvent and to deprive the insured of his protection at the very 
time he needs it most, namely, when involved in financial difficulties.”” The 
effect of this later decision is to permit the bankrupt, after his discharge, to have 
the cash value for his own use.’7 Query whether this does not violate the pur- 
pose of the Bankruptcy Act in that it not only gives a debtor a new start in life 
discharged of his liabilities but also gives him valuable assets.5* The effect of the 
later decision is to distinguish between money in the debtor’s bank account at 
the time the petition in bankruptcy is filed and the same amount if invested in 
insurance which can readily be turned into cash by the bankrupt. § 70(a)(s5) 
reaches a desirable compromise between the interests of the creditors and the 
beneficiaries by giving to the former the cash value of the insurance and pro- 
tecting the latter by giving them the policy. If the state statutes are clear, then, 
of course, they must be enforced; but where they are ambiguous, they should 


not be construed so as to give the insured a windfall in the form of the cash sur- 
render value.3? 


have been construed to apply only upon death of the insured. Cannon v. Lincoln Ins. Co., 208 
Wis. 452, 243 N.W. 320 (1932); In re Young, 208 Fed. 373 (D.C. Ohio 1912); In re Fetterman, 
243 Fed. 975 (D.C. Ohio 1917). 

In some states where the courts had construed the exemption statute to apply only upon 
the death of the insured, the legislatures revised the statute so as to exempt the cash surrender 
value during the insured’s life. Jn re Lang, 20 F. (2d) 236 (D.C. Pa. 1927). 


37 After the petition is filed, the bankrupt may make himself the beneficiary, or the benefi- 
ciary may borrow on the policy and give the proceeds to the bankrupt. The insured is thus in- 
directly protected as an incident of the general desire of the courts to protect the beneficiary. 
See In re Young, 208 Fed. 373, 378 (D.C. Ohio 1912). The fact that the bankrupt after the 
petition is filed actually uses the cash surrender value rather than the beneficiary, does not 


affect the decisions. Jn re Vaughn, 2 F. Supp. 385 (D.C. Fla. 1932); Cf. § ssA N.Y. Stat. infra, 
note 39. 


38 See Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 582 (1935). It must be 
admitted, however, that the inevitable result of exemption statutes is to give the bankrupt 
assets. But where the exemption statutes do not clearly protect the beneficiary during the life 
of the insured, there should be no departure from the general objective of the Bankruptcy Act. 


39° But the weight of authority does not recognize any evil in giving effect to exemption 
statutes during the bankrupt’s life. Supra note 36. Recent legislation has encouraged this 
result. § 55A of the N.Y. Ins. Law expressly applies to policies in which the insured has re- 
served the right to change the beneficiary; “If a policy of insurance .. . . is effected by any 
person on his own life or on another life, in favor of a person other than himself, or except in 
cases of transfer with intent to defraud creditors, if a policy of life insurance is assigned or in 
any way made payable to any such person, the lawful beneficiary or assignee thereof, other 


than the insured or the person so effecting such insurance . . . . shall be entitled to its proceeds 
and avails against the creditors and representatives of the insured . . . . whether or not the 
right to change the beneficiary is reserved or permitted, . . . .” Cahill’s Consol. N.Y. Laws 


(1930) c. 30, § 55A. § 55A thus avoids the effect of Jn re Samuels, 254 Fed. 775 (C.C.A. 2d 
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The New York legislature has sought to achieve a compromise on this point. 
§ 55(a) of the ‘New York Insurance Law attempts both to protect the benefi- 
ciary and to preclude the insured bankrupt from using the cash surrender value 
for his personal advantage.‘® This sum is held exempt from the trustee when a 
third party is the beneficiary,“ but if the bankrupt is the beneficiary, or upon 
proof that he has changed the policy so as to get the cash value for his own use,” 
that amount as of the date the petition was filed becomes administered as assets 
of the estate of the bankrupt. As a practical matter, the law is easily evaded. 
Since the beneficiary is permitted to cash in the policy before‘ or after“ the pe- 
tition in bankruptcy is filed, there is nothing to prevent his giving the proceeds 
to the insured. But the insured must be careful not to get the cash value in his 
own name from the insurer, for in that event the trustee may claim the pro- 
ceeds. Therefore, the statute does make the cooperation of the beneficiary 
necessary, but in most cases this will not be an insuperable difficulty. 


1918) which construed an older New York statute as not applicable during the life of the in- 
sured because of the absence of an express provision concerning the right to change the bene- 
ficiary. In contrast to the tendency for a liberal construction, Ehrhart v. New York Life Ins. 
Co., 45 F. (2d) 804 (D.C. Ill. 1929) is interesting. An Illinois statute exempting insurance 
where the wife procures it on the life of her husband for her own benefit, had been so inter- 
preted in state decisions that where the husband himself procured the insurance on his life for 
the benefit of his wife, but did not reserve the right to change the beneficiary, he was treated as 
the agent of his wife and the policy was within the statutory exemption. In the Ehrhart case, 
however, the federal court held that where the insured reserved the right to change the benefi- 
ciary, the policy which the husband secured for the benefit of his wife did not come within the 
statute even though the bankrupt had died after the petition, in spite of the fact that there was 
no danger of the insured’s using the proceeds for himself. See also, Jn re Weisman, 10 F. Supp. 
312 (D.C. N.Y. 1934). 


# Cahill’s Consol. N.Y. Laws (1930) c. 30, § 55a; Im re Messinger, 29 F. (2d) 158 (C.C.A. 
2d 1928); In re Horwitz, 3 F. Supp. 16 (D.C. N.Y. 1933); In re Beach, 8 F. Supp. 910 (D.C. 
Mass. 1934), placing a similar construction on a Massachusetts statute. 


# Schwartz v. Holzman, 69 F. (2d) 814 (C.C.A. 2d 1934). 

# See Schwartz v. Holzman, ibid.; Butler v. Rand, 11 F. Supp. 344 (D.C. N.Y. 1935). 
43 Schwartz v. Holzman, supra note 41. 

“4 In re Messinger, supra note 40. 


4s Butler v. Rand, 11 F. Supp. 343 (D.C. N.Y. 1935), in which the insured borrowed $5,000 
on his policy and bought shares of stock for, and in the name of, his wife, who was the benefi- 
ciary under the policy. When the insured was adjudged bankrupt, his trustee in bankruptcy 
sought to set aside the transfer. It was held that the stock was not exempt within § 55a of the 
N.Y. Ins. Law. Cf. Schwartz v. Holzman, supra note 41, where the insured prior to bankruptcy 
borrowed on the policy, received a check payable jointly to himself and his wife, and deposited 
the check in her bank account. The trustee was not allowed to recover the cash surrender 
value. 
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CONTRACTS WITHOUT CONSIDERATION; THE SEAL 
AND THE UNIFORM WRITTEN OBLIGATIONS ACT 


The private seal, introduced into England by the Normans,’ began early to 
play an important réle in the law of contracts. At first, only the great nobles 
had distinctive seals,? but by the reign of Edward I, they were in use by all free- 
men and upper class villeins, as a result, no doubt, of their indispensability in 
the making of deeds and contracts. At a time when the ability to read and write 
was rare and the binding effect of a signature not yet conceived, the seals were 
the only medium of attesting the validity of contracts and of identifying their 
makers. The renaissance, however, was accompanied by widespread literacy 
and a great increase in commerce. The need for a commercial device less un- 
wieldy than the sealed contract probably contributed to the development of the 
action of assumpsit, thereby providing a means for the enforcement of simple 
contracts in the King’s courts; the increase in literacy deprived the seal of its 
original raison d’étre, so that the seal’s chief function was no longer its ability 
to identify the maker, but rather to represent the maker’s intention in such a 
way as to subject him to the special rules’ which governed sealed instruments, 
and which rendered them immune from the attacks to which simple contracts 
were subject.‘ 

There have been two great trends away from this common law position. The 
first of these is the gradual diminution of the powers of the seal, till today it is 
really significant only insofar as it satisfies, or obviates, the requirements of 
consideration. The second is the liberalization of the requirements for the seal 
as a formality. The seal when first used involved an impression upon wax.° 
Then wafers were permitted instead of wax;’ and then an impression on the 
paper itself was regarded as sufficient.* The formalistic nature of the seal is 
now completely revealed by the cases holding that a scroll, the word “seal,’’° 

* Turner, Remarks on Personal Seals During the Middle Ages, 5 The Archeological Jour- 
nal, 1 (1850). 

? Blackstone’s Commentaries 306 (19th ed. 1866). 

3 The most important rule was that rendering sealed contracts binding without considera- 
tion. Nor was fraud in the obtaining of a sealed instrument a defense at common law. Unless 
it was apparent on the face of the instrument, evidence could not be introduced to show that a 
deed was for illegal or immoral purposes, etc. For a full discussion of these and additional rules, 
see Ames, Lectures on Legal History 106-115 (1913). 

4 Decker, The Case of the Sealed Instrument in Illinois, 1 Ill. Law Bull. 138, 164 (1917). 

5 Ames, op. cit., supra, note 3, 114. 

* I Coke, Institutes 169 (Hargrave and Butler ed. 1794). 

74 Kent, Commentaries 452 (14th ed. 1830); Warren v. Lynch, 5 Johns. (N.Y.) 234 (1810). 

* Connolly v. Goodwin, 5 Cal. 220 (1855); Nat. Bank v. Jackson, 33 Ch.D. 1 (1886); 
Hendee v. Pinkerton, 14 Allen (Mass.) 381 (1867); Pillow v. Roberts 13 How. (U.S.) 472 
(1851). 

* Eames v. Preston, 20 Ill. 389 (1858); Jones v. Logwood, 1 Wash. (Va.) 42 (1791). 


© Whitley v. Davis’ Lessee, 1 Swan. (Tenn.) 333 (1851); Jackson v. Security Mutual Ins. Co., 
233 Ill. 161, 84 N.E. 198 (1908). By statute, Rhode Island gives to the word “covenant” the 
same effect as a seal. R.I. Gen. L. 1923, 4270. 
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the letters “L.S.,”’"" or even a dash or flourish after the signature” is sufficient to 
satisfy the requirements for a seal. 

The decisions in Illinois illustrate sharply the conflict springing from the 
operation of these modern tendencies upon the efforts of the courts to maintain 
the common law position. With regard to the formal requirements, an early 
Illinois statute’? rendered a scroll sufficient as a seal. A comparatively recent 
case,"4 on the other hand, refused to uphold as sealed an instrument with a scroll 
made in Oregon, in the absence of proof of a statute rendering a scroll sufficient 
in that state. The court held that a scroll was insufficient at common law.’ 
While the usual rule in Illinois is that a seal “imports” consideration,"® by which 
it is meant that a seal provides irrebuttable evidence of consideration, it has 
been suggested that it is but presumptive evidence.’ Furthermore, it is well 
established that, despite the seal, want of consideration may be set up as a de- 
fense to contracts of guaranty."® However, so secure is the position of the seal 
in releases, that it cannot be impeached for fraud except in equity."® On the 
other hand, although in some states options under seal have been held to con- 
stitute an exception to the rule that equity will inquire into and require valuable 
consideration,”° this exception has not been made in Illinois.” 

Apparently feeling that these tendencies must ultimately lead to the aban- 
donment of the seal,” and dissatisfied with the confused state of the law, the 


™ Ankeny v. McMahon, 4 Ill. 12 (1841); Hastings v. Vaughn, 5 Cal. 315 (1855). 

™ Hacker’s Appeal, 121 Pa. 192, 15 Atl. 500 (1888). The rule that the presence of the word 
“seal” is sufficient to satisfy the requirement for a seal seems analogous to the rule, in a minor- 
ity of jurisdictions, that a recital of consideration estops the signer from denying the considera- 
tion. Schneider v. Turner, 130 Ill. 28, 22 N.E. 497 (1889). See Lawrence v. McCalmot, 2 How. 
(U.S.) 426, 452 (1844); Redfield v. Haight, 27 Conn. 31, 40 (1858); Erzinger v. Gerrity, 271 
Ill. App. 450, 458 (1933); Drury v. Fay, 14 Pick. (Mass.) 326 (1833). This view has been criti- 
cized. 1 Williston, Contracts § 115b (1st ed. 1920). 

"3 Tl. Rev. L. (1826-27) 320; Ill. Rev. Stat. 1935, c. 20, § 1. 

*4 Woodbury v. U.S. Casualty Co., 284 Ill. 227, 120 N.E. 8 (1918). 

s Cf. cases in note 9 supra. 

6 Forthman v. Deters, 206 Ill. 159, 69 N.E. 97 (1903); Adams v. Peabody Coal Co., 230 IIl. 
469, 82 N.E. 645 (1907); Chamberlin v. Sanders, 268 Ill. 41, 108 N.E. 666 (1915). 

17 See Ruppert v. Frauenknecht, 146 Ill. App. 397 (1909). 

8 Bullen v. Morrison, 98 Ill. App. 669 (1901); Bartholomae v. Motycka, 163 Ill. App. 238 
(1911); Woodbury v. Ocean Acc. & Guaranty Corp., 205 Ill. App. 387 (1917). 

9 Jackson v. Ins. Co. 233 Ill. 161, 84 N.E. 198 (1908); See Woodbury v. Casualty Co., op. 
cit. supra note 14. 

2° Ames, Cases on Equity 433 (1901); Clark, Equity 170 (1919); O’Brien v. Boland, 166 
Mass. 481, 44 N.E. 602 (1896); Mansfield v. Hodgden, 147 Mass. 304, 17 N.E. 544 (1888); 
Borel v. Mead, 3 N.M. 39 (1884); 2 Chafee and Simpson, Cases on Equity 1159 ff. (1934). 

* Corbett v. Cronkhite, 239 Ill. 9, 87 N.E. 874 (1909) which illustrates a commercial situa- 
tion in which it seems desirable that the promise be enforcible without consideration. 

2 In this discussion certain broad exclusions have been made in order to confine the dis- 
cussion to the position of the sealed contract at law. The corporate seal, having an entirely 
different background and use from the private seal, is not considered. The Uniform Negotiable 
Instruments Law, adopted by virtually every jurisdiction, treats the presence of a seal on nego- 
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Illinois legislature passed a statute in 1874 which was designed to limit seriously 
the effect of the seal.* Despite the broad language of the statute, which might 
have been interpreted as extending to all instruments,*4 the statute has been 
limited in its application to negotiable instruments.* In other states, the efforts 
of the legislatures have been more fruitful. In twenty-four jurisdictions” stat- 
utes have been passed abolishing altogether the distinction between sealed and 
unsealed instruments; in seven states,?’ acts have reduced the effect of the seal 
so that it merely raises a presumption of consideration. Except in those juris- 
dictions* where the latter statutes have been taken to raise conclusive rather 
than rebuttable presumptions of consideration, the presence of the seal has little 
substantive value.?? Of the states abolishing the seal by statute, three*° give to 
unsealed written promises the effect which sealed contracts had at common law. 
Thirteen other states** provide that any written contract shall be presumed to 


tiable instruments as superfluous and ineffective, so that only non-negotiable instruments are 
considered here. Equity will usually inquire into consideration regardless of the seal, and we 
are chiefly concerned with the legal position of the seal. And finally, it does not seem desirable 
to go into the various rules of pleading and evidence which the seal involves, for these rules 
bear little or no relation to the value or desirability of the seal. 


3 Cahill’s Ill. Rev. Stat. (1935) c. 98, § 10 (original statute in 1874) reads: “In any action 
upon a note, bond, bill or other instrument in writing for the payment of money or property, 
or the performance of covenants or conditions, if such instrument was made or entered into 
without a good and valuable consideration or if the consideration . . . . has failed, it shall be 
lawful to plead such want of consideration or that the consideration has . . . . failed; and if it 
shall appear that such instrument was made or entered into without a good or valuable con- 
sideration or that the consideration has wholly failed, the verdict shall be for the defendant.” 

24 Decker, The Case of the Sealed Instrument in Illinois, 1 Ill. Law Bull. 65, 83 ff. (1917). 

2s The Chicago Sash, Door and Blind Mfg. Co. v. Haven, 195 Ill. 474, 63 N.E. 158 (1902). 

26 Comp. L. Alaska 1913, c. 100, § 1873; Rev. Code Ariz. 1928, c. 73, § 3048; Ark. Const. of 
1874 schedule § 1; Cal. Civ. Code 1931, § 1629; Idaho Ann. Code 1932, T. 28, § 108; 2 Burns 
Ann. Ind. Stat. 1933, T. 2, § 1601; Code of Ia. 1931, c. 420, § 9439; Kas. Rev. Stat. 1923, 
c. 16, § 106; Carroll’s Ky. Stat. 1930, § 471; 2 Mason’s Minn. Stat. 1927, c. 45, § 6933; 1 Miss. 
Code Ann. 1930, c. 62, § 3302; Rev. Stat. Mo. 1929, § 2957; Mont. Rev. Codes 1921, c. 11, 
§ 7524; Comp. Stat. Neb. 1929, c. 76, § 256; Nev. Comp. L. 1913, c. 55, § 5894; New Mexico 
Ann. Stat. 1915, § 2181; Comp. Laws N.D. 1913, c. 55, § 5804; Throckmorton’s Ann. Code 
Ohio 1934, § 32; Okla. Stat. 1931, c. 44, §.9458; Comp. L. S.D. 1929, § 864; Michie’s Tenn. 
Code Ann. 1932, c. 13, § 7828; 1 Vernon’s Ann. Tex. Stat. 1925, art. 27; Remington’s Rev. 
Stat. Wash. 1933, T. 73, § 10556; Wyo. Rev. Stat. 1931, c. 97, § 122. 

27 Ala. Code 1928, c. 330, § 9461; Ga. Code 1933, c. 20, § 301; Comp. L. Mich. 1929, 
c. 266, § 14200; N.J. Comp. Stat. 1911, p. 2240, § 66; Cahill’s N.Y. Civil Practice 1931, § 342; 
Ore. Code Ann. 1930, T. 9, c. 7, § 704; Wis. Stat. Ann. 1933, § 328.27. 

28 Aller v. Aller, 40 N.J. 446 (1878). 

#9 Township of Danby v. Beebe, 147 Mich. 312, 110 N.W. 1066 (1907). 

3° Miss. Code Ann. 1930, § 3303; N.M. Ann. Stat. rors, § 2181; Wyo. Rev. Stat. 1931, 
c. 97, § 123. 

3 Rev. Code Ariz. 1928, c. 73, § 3048; Cal. Code Civ. Prac. 1929, §§ 1932, 1963; Ann. Code 
Idaho 1932, T. 28, § 103; Code of Iowa 1931, c. 240, § 9440; Kas. Rev. Stat. 1923, c. 16, § 107; 
Carroll’s Ky. Stat. 1930, §§ 470, 471; Rev. Stat. Mo. 1929, § 2958; 2 Choate’s Rev. 
Codes Mont. 1921, c. 10, § 7512; Comp. L. N.D. 1913, c. 55, § 5881; Okla. Stats. 1931, § 9449; 
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be for sufficient consideration, but all the cases found treat the presumption as 
rebuttable." Even if such statutes were construed as providing for a conclusive 
presumption, it is doubtful whether they would create a satisfactory substitute 
for the seal.33 

It is no wonder, in the face of all this confusion, that there are demands** for 
the complete abolition of the seal and that half the states*5 have passed abolish- 
ing statutes. Even were the law of seals uniform and unequivocal there would 
still be many valid arguments against its continued use. Why should the word 
“seal,” or a scroll on a printed form have the magic effect of giving the paper a 
dignity it would not possess were the formality of the seal not present? The lay- 
man cannot be expected to realize the consequences of affixing a seal; how, then, 
can one find an intention on his part to place himself under an obligation more 
binding and unimpeachable than a simple contract? Not only is the seal an 
anachronism, but it seems no longer desirable that it accomplish most of its old 
common law functions. It seems that fraud should be an available defense in 
any contract action; that if there is a variation in length of periods of limitation 
of actions, the variation should be based upon some more fundamental consider- 
ation than the presence or absence of a seal.*° But the strongest argument 
against the continued use of the seal is the confusion and inconsistency in the 
present law.3? The tendency away from the seal has led to distrust and confu- 
sion on the part of lawyers and laymen in the states where it is still in use, and in 
the others, the result of an effort to avoid this confusion has been either too 
general an application of the test of consideration, or the danger of confusion 
arising from an unsatisfactory substitute for the seal.** Perhaps there is a danger 
that the movement for uniform laws may be carried too far,’® but the unsatis- 
factory state of the law on this point seems to furnish strong arguments for a 
uniform standard. These arguments, appealing as they may be to one interested 


Comp. Laws S.D. 1929, § 848; Michie’s Tenn. Code Ann. 1932, c. 13, § 7829; 1 Vernon’s Ann. 
Tex. Stat. 1925, art. 21. 

3 E.g. Porter v. Title Guaranty Co., 17 Idaho 364, 106 Pac. 299 (1909); Bank v. Hunter, 
216 Mo. App. 334, 264 S.W. 54 (1924); Combs v. Combs, 130 Ky. 827, 114 S.W. 334 (1908). 

33 1 Williston, Contracts § 219 (1st ed. 1924). 9 N. Car. L. Rev. 196 (1931). 

34 See Decker, op. cit. supra note 4; Crane, The Magic of the Private Seal, 15 Col. L. Rev. 24 
(1915); Maus v. Worthing, 4 Ill. 26 (1841); Goldsborough v. Gable, 36 Ill. App. 363 (1889). 

35 See note 26 supra. 

36 Many states have periods of limitation for actions upon sealed instruments different from 
the period applicable to simple contracts. Persons v. Dallas, 178 Ga. 778, 174 S.E. 699 (1934); 
Maynicke v. Maynicke, 274 N.Y.S. 864 (1934); Parsons Trading Co. v. Dohan, 312 Pa. 464, 
167 Atl. 310 (1933). See Crane, op. cit. supra, note 34. 

37 See pp. 314-15 supra. 

38 The statutes to the effect that consideration is presumed in all written contracts (see note 
31 supra) or that all writings are to be treated as though they were sealed (supra, note 30), 
appear to be designed as substitutes for the seal. Their ineffectiveness has been discussed 
(note 33 supra). 

39 Hemphill, The Uniform Law Craze, 5 American Mercury 59 (1925). 
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in an orderly, rational system of law, present no solution of the difficulty other 
than the development of a rule making all promises dependent upon considera- 
tion for their legal force,** or the creation of a rational substitute for the seal. In 
considering whether such a substitute is desirable, the Uniform Written Obliga- 
tions Act* may be used as an example. This act reads: 

A written release or promise hereafter made and signed by one of the persons re- 
leasing or promising shall not be invalid or unenforceable for lack of consideration, if 


the writing also contains an additional express statement, in any form of language, 
that the signer intends to be legally bound. 


Such an act seems to be the logical outcome of the tendency to liberalize 
the requirements for a formality to render a promise binding. In the transition 
from the form originally required for the seal to that which suffices today* in- 
creasing emphasis has been placed upon the maker’s intention; in the act the 
only requirement is a written expression of such an intention. The act also calls 
a timely halt to the tendency toward the application of the same criteria of en- 
forceability to all promises.‘ 

The objection most frequently raised to the Uniform Written Obligations 
Act is its apparent opposition to the doctrine of consideration. Prof. Steele*4 has 
argued ably against this act, but his entire argument seems to rest upon the view 
that the doctrine of consideration ought to be universally applied. In this view 
he is opposed by a considerable body of opinion.** Moreover his opinion seems 
inconsistent with the requirements of practical justice. The various devices by 
which charitable subscriptions are enforced,“ the general deference accorded 
releases,‘? the attempts to establish a doctrine of promissory estoppel,* and, in- 
deed, the law of most of our states which either through the seal or statutes 
makes possible the enforcement of some promises not backed by consideration, 
all evidence a desire not to subject all promises to the standards of consideration. 

Nor is it to be supposed that the proposed act would to any great degree limit 
the application of the test of consideration. The act, after all, is hardly more 
than a substitute for the common law seal, and it is observable that even in those 


# Steele, The Uniform Written Obligations Act, 21 Ill. L. Rev. 185 (1926). 

* This act was framed by Professor Williston and recommended by the Commissioners on 
Uniform Laws in 1925. 9 Uniform Laws Annotated 431 (1932), 1934 Supp. 135. For discus- 
sion of this law by eminent authorities see Handbook of the National Conference of Com- 
missioners on Uniform Laws, 193-214; 308-316 (1925). 

# See notes 6-12, supra. 43 See p. 312 supra. 44 Steele, op. cit. supra note 40. 

4s See Williston’s arguments before the Conference of Commissioners on Uniform Laws 
(note 41, supra) and his letter to Prof. Decker printed in 1 Ill. L. Bull. 167 (1917). Also Ashley, 
Doctrine of Consideration, 26 Harv. L. Rev. 429 (1913); Lorenzen, Causa and Consideration 
in Contracts, 28 Yale L. J. 621 (1919); Cf. Wigmore, Scientific Réle of Consideration in Con- 
tract, Essays in Tribute to Orrin Kipp McMurray 641 (1935). 

4° Carver, Consideration in Charitable Subscriptions, 13 Cornell L. Q. 270 (1928); Billig, 
Consideration in Charitable Subscriptions, 12 Cornell L. Q. 467 (1927). 

47 Some of the Commissioners opposing the Uniform Written Obligations Act favored such 
an act for releases only. See Handbook, op. cit. supra note 41. 

# Rest., Contracts, § 90 (1932). 
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jurisdictions where the seal retains its common law effect, the vast majority of 
contracts are based not upon the seal, but upon consideration.‘? And as Pro- 
fessor Williston repeatedly pointed out in the conference of commissioners,°° this 
law would have no effect whatsoever on the doctrine of failure of consideration. 
If the parties bargained for consideration and also stated an intention to be 
legally bound, neither has expressed an intention to be bound for nothing, and 
failure of the consideration would render the contract unenforceable. 

It is truthfully said* that this act presents certain difficulties of interpreta- 
tion. Just what will fulfill the requirement of an “additional express statement 
.... that the signer intends to be legally bound’’? Will an express statement 
from which it can be inferred that the signer believes himself bound be enough? 
Or must he say so in so many words? What does the word “additional” require? 
But these questions should, in a short time after the adoption of such a law, be 
answered by judicial interpretation. 

Another cogent argument against the act is that the presence of such a state- 
ment on a printed form might cause unwitting signers to render themselves 
liable contrary to their intention. The answer to this is that it is probably im- 
possible to conceive of a state of the law on this question wherein individuals 
can be fully protected from the results of their inadvertent acts. The “scroll” as 
a seal presents an even greater danger of innocent mistake. It seems desirable 
that a man be able to make a binding voluntary promise if he chooses, and as 
yet, no means has been put forward which will give him an opportunity to do so 
without subjecting him to the possibility of becoming bound, through his own 
error, by a promise he did not intend to keep. This statute, better than any as 
yet suggested will minimize the danger of injustice to those acting in good faith. 

Although this law was approved by commissioners from about two-thirds of 
the states represented at the national conference, and although many of the uni- 
form laws* recommended by that conference have been widely adopted, in the 
ten years since the recommendation of this law, only two states, Pennsylvania‘ 
and Utah,‘ have adopted it. It is also disconcerting to note that neither state 
has abolished the seal, and that this statute appears to have had no effect what- 
soever in promoting the abandonment of the seal.55 Furthermore, the paucity of 
litigation involving the question has left the meaning of the words “additional 
express statement” as unsettled as it was on the day the law was passed. The 
only case® the writer has been able to find involving an interpretation of these 


4 Williston in Handbook, of. cit. supra note 41, at 212. 5° Ibid. 

5 Reeve, The Uniform Written Obligations Act, 76 U. Pa. L. Rev. 580 (1928); Steele, 
op. cit. supra note 40. 

% E.g. Uniform Negotiable Instruments Law, Uniform Sales Act, etc. 

53 33 Purdon’s Pa. Stat. § 6 (1930); Public Laws 958, no. 475 (1927). 

54 Utah L., c. 62 (1929). 

5s Balliet v. Fetter, 314 Pa. 284, 171 Atl. 466 (1934); Jn re Burns’ Contested Election, 315 
Pa. 23, 171 Atl. 888 (1934). 


56 Gilmore, Executrix v. Kessler, 22 Dist. & County of Pa., 274 (1935), see 3 Univ. Chi. L. Rev. 
336 (1936). Cf. Real Estate Co. of Pittsburgh v. Rudolph, 301 Pa. 502, 153 Atl. 438 (1930) 
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words was a lower court case in which the note upon which the plaintiff was 
suing contained two promises to pay. This was held to bring the note within the 
Uniform Written Obligations Act. Such a result, while it may not be undesirable 
in this case, does reveal the possibility of overly loose interpretation of the mean- 
ing of the act. For if two promises to do the same thing constitute an expression 
of an intention to be bound, why does not a single promise serve the same pur- 
pose? The result of further interpretation of this sort might well be to make all 
written promises binding. | 


ESTOPPEL OF THE CONDITIONAL SELLER IN ILLINOIS, 
FOR DELAY AFTER DEFAULT BY THE BUYER 


After Sherer-Gillette Co. v. Long," which held that the buyer’s possession under 
a conditional sale contract was not ground for estopping the seller as against 
third persons claiming through the buyer, the validity of the seller’s reserved 
title in Illinois was regarded as unquestionable. The decision abruptly reversed 
the former practice of protecting transferees and creditors of the buyer, and 
gave apparently unrestricted protection to the seller.’ 

Three decisions of the Illinois Appellate Courts since the Sherer-Gillette case, 
however, have imposed restrictions upon the seller’s reserved title. In each case 
the seller had delayed “unteasonably” in asserting his rights after a default by 
the buyer on the last’ installment. In one case the seller was estopped by a lien 
creditor of the buyer who attached after the default.‘ In two cases the estoppel 
protected bona fide purchasers who bought the property after the default.5 The 


in which the defendant delivered to the plaintiff an unsealed instrument purporting to give the 
plaintiff for a consideration of one dollar, an option to purchase land. Although the dollar was 
never paid, it was held that the defendant was bound. In 79 U. Pa. Law Rev. 1139 (1931) 
it is suggested that the Uniform Written Obligations Act, which was already operative in 
Pennsylvania, may have influenced this decision. Perhaps it also indicates that the Uniform 
Written Obligations Act is the logical consequence of the suggestion of Prof. Decker (1 Ill. 
Law Bull. 172) that the recital of a nominal consideration should take the place of the seal by 
an extension of Justice Story’s opinion in Lawrence v. McCalmot. See supra note 12. 

* 318 Ill. 432, 149 N.E. 225 (1925). The decision changed the existing law and was based 
on §§ 2@and 23 of the Uniform Sales Act. For a criticism of Sherer-Gillette v. Long, see 20 Ill. 
L. Rev. 709 (1926). The Pennsylvania Supreme Court held that §§ 20 and 23 did not affect 
the rights of sellers and third persons. See Anchor Concrete Co. v. Pa. Brick and Tile Co., 
292 Pa. 86, 90, 140 Atl. 766, 767 (1928). 

2 At common law, in Illinois, Maryland, and Pennsylvania, the reserved title of a condi- 
tional seller was invalid as against bona fide purchasers and lien creditors of the buyer in 
possession. See Bogert, Commentaries on Conditional Sales, Unif. Laws Annotated, Vol. 2A, 
58 (1924). 

3 The seller has not been estopped for a delay in an intermediate, as distinguished from a 
final payment. Silverthorne v. Chapman, 259 Ill. App. 289 (1930). 

4 Haines v. Doss, 269 Ill. App. 179 (1933). 

5 Provus Bros. v. Sjolander, 273 Ill. App. 374 (1934); Dayton Scale Co. v. General Market 


House, 248 Ill. App. 279 (1929). By reversing on another ground, the Illinois Supreme Court 
impliedly recognized the vaiidity of estoppel doctrine, 335 Ill. 342, 167 N.E. 100 (1929). 
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decisions have rested upon analogy to the practice of cutting off the recorded 
lien of a chattel-mortgagee who has delayed after default by the mortgagor on 
the last payment.® Whether the doctrine will be generally accepted is still doubt- 
ful. Not all divisions of the Appellate Court have expressly approved it; and 
delays of seven days’ and of seven months* have been held insufficient. 

In other jurisdictions where the conditional sale was valid without benefit of a 
recording act the seller’s delay caused postponement of his interest to persons 
claiming from the buyer. Some decisions appear to rest upon laches.? One held 
the reserved interest invalid after default because it was secret.’ The Delaware 
courts attempted to set up a definite period of permitted delay," but subse- 
quently adopted a flexible standard of reasonableness.” It has not been made 
clear in the cases whether the defeasance was based upon delay before or after 
the transfer, or both.'’ But in the diversity of all the decisions, not one has been 
based unequivocally on estoppel. 

The argument for estopping the seller can be given a substantial basis on the 
ground that his delay lengthens the time during which the buyer can deceive 
strangers and makes possible their damage. Estoppel, however, requires more 
than inaction or delay, unless the party estopped had an opportunity to prevent 
reliance by third persons."4 Since the seller had no such opportunity his estoppel 
can rest only on the transfer of possession, to the conditional buyer, which under 
the Sherer-Gillette case is insufficient. Moreover, since the buyer had no knowl- 


6 Reed v. Eames, 19 Ill. 594 (1858); Shannon v. Wolf, 173 Ill. 253, 50 N.E. 682 (1808). 
The estoppel of the mortgagee is an anomaly. Illinois statutes, since 1819, have required that 
chattel mortgages and the mortgagee’s discharge be recorded. Smith-Hurd’s Ill. Ann. Stat. 
c. 95, § 9 (1934). Thus the true state of the title can be determined by reference to the records. 
The law in Illinois is contrary to the great weight of authority. See 2 Jones, Chattel Mortgages 
and Conditional Sales §§ 369, 370 (Bower’s ed. 1933). But the delay does not render the 
mortgage invalid as between the parties or as against a purchaser with actual notice. Sand- 
heimer v. Graeson, 172 Ill. 174, 50 N.E. 174 (1898). 


7 Standard Computing Scale Co. v. Dombrowski, 257 Ill. App. 409 (1930). 


* American Type Founders Co. v. Metrop. Credit and Discount Co., 271 Ill. App. 179 
(1933). Although the court sought to distinguish Haines v. Doss, supra note 5, no distinction 
can be made between the two cases. The court, in effect, repudiated Haines v. Doss by quot-‘ 
ing with approval from a recent federal case holding that a conditional seller may assert his 
rights against the buyer’s receiver in bankruptcy within any time short of the Statute of 
Limitations. See Jn re Steiner’s Improved Dye Works, 44 F. (2d) 555 (1930). This case, how- 
ever, is not relevant in a controversy between the seller and a third party because the receiver 
in bankruptcy acquires only the buyer’s rights. 

* Owenby v. Swann, 59 S.W. 378 (Tenn. 1900); Robbins v. Phillips, 68 Mo. 100 (1878); 
see also Sanders v. Keber, 28 Ohio St. 630 (1876). 


1° Matthews v. Smith, 8 Houst. (Del.) 22, 31 Atl. 879 (1881). 

™ See Matthews v. Smith, supra note ro. 

Linger v. Abbott, 3 Boyce (Del.) 413, 84 Atl. 950 (1912). 

3 See Matthews v. Smith, supra note 10. 

*4 Macomber v. Kinney, 114 Minn. 146, 128 N.W. 1oo1; Bigelow, Estoppel 503 (1913). 
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edge of default or delay, it is impossible for him to prove actual reliance. A fur- 
ther difficulty with the estoppel theory, as it has been applied, is that no dis- 
tinction has been made between delay before and delay after the transfer. Yet 
if the seller’s misleading conduct is, in reality, the reason for penalizing him, it 


jis only the conduct before the transfer which could possibly have damaged the 


sub-purchaser. These considerations throw doubt upon the theoretical sound- 
ness of this method of protecting third persons. 

Waiver of title has been suggested as a more reasonable method of cutting off 
the seller." While this overcomes the objection of lack of reasonable reliance 
upon the conditional buyer’s possession, mere delay, without more, is a slender 
foundation for inferring an intention to relinquish substantial rights.'? True 
waiver would cut off the seller’s interest even as against the buyer; but in the 
chattel mortgage cases the court has refused to give this effect to delay."* If 
judicial limitations upon Sherer-Gillette Co. v. Long are desirable, perhaps a bet- 
ter argument is found in the cases of constructive fraud, resting upon the seller’s 
retention of possession after an absolute sale.'® The general use of the condi- 
tional sale in honest transactions, however, makes it difficult to infer fraud from 
a delay after default. 

Before the Uniform Sales Act was passed, conditional sales were held invalid 
in Illinois.*° The present tendency to limit the reserved title may be attributed 
to the strength of the old rule. Judicial attempts to deal with the problem upon 
any basis, however, would not correct the present uncertainty of the law, for the 
reasonableness of a given delay would always depend upon particular facts. The 
embarking of the courts upon the hazardous task of determining such questions 
suggests that the need for some adequate protective device is urgent. The re- 
cording system of the Uniform Conditional Sales Act* would enable both sellers 
and persons dealing with buyers to protect themselves. Passage of this or a 
similar act is the only remedy for the situation disclosed by the cases since 
Sherer-Gillette Co. v. Long.” 


*s Provus Bros. v. Sjolander, supra note 5; cf. Standard Computing Scales Co. v. Dom- 
browski, supra note 7, at 411. 


*6 See 25 Ill. L. Rev. 218, 219 (1930); 22 Ill. Bar J. 266, 267 (1934). 

*7 See 2 Williston, Contracts § 678 (1920). | ** See Sandheimer v. Graeson, supra note 6. 
19 See 1 Williston, Sales §§ 351, 352 (1924). » Supra note 2. 

#t See Bogert, Uniform Conditional Sales Act, 3 Cornell L. Q. 1 (1918). 


* 318 Ill. 432, 149 N.E. 225 (1925). In National Bank of the Republic v. Wells—Jackson 
Corp., 358 Ill. 356, 193 N.E. 215 (1934), the Illinois Supreme Court refused to estop a con- 
ditional seller in favor of the lessor of the building, who re-entered after the tenant had de- 
faulted in rent. The decision, however, was limited to a consideration of the lessor’s right to 
regard the installed property as belonging to the freehold, and does not seem to control the 
cases previously decided by the Appellate Court. 
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Admiralty— Workmen’s Compensation—Locus of Accident as Determining Juris- 
diction to Award Compensation—[United States].—While unloading a vessel lying in 
navigable waters the plaintiff, a longshoreman, was knocked from the deck by a hoist 
and sustained injuries from falling on a wharf. He recovered an award under the state 
workmen’s compensation act. On appeal to the United States Supreme Court, it was 
held, the commission had no authority to grant an award. Since the accident happened 
on navigable water, the cause of action was governed exclusively by admiralty law. 
Minnie v. Port Huron Terminal Co., 55 Sup. Ct. 884 (1935). 

The federal courts have jurisdiction of all cases involving admiralty or maritime 
affairs. U.S. Const., Art. 3, § 2; Jud. Code, §§ 24(3), 256(3). Since this jurisdiction is 
exclusive, workmen’s compensation acts are invalid so far as they encroach upon it. 
Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917); Messel v. Foundation Co., 274 U.S. 
427 (1927). Consequently, suits for injuries sustained in maritime work under mari- 
time contracts must be brought in the federal courts, Peters v. Veasey, 251 U.S. 121 
(1919); American Shipbuilding Co. v. Aros, 128 Ohio St. 258, 191 N.E. 2 (1934); and a 
longshoreman’s contract of employment is essentially maritime. Peters v. Veasey, 251 
U.S. 121 (1919). 

But the place of the accident will determine which law applies. Kenward v. The 
Admiral Peoples, 55 Sup. Ct. 885 (1935). If the impact is received on land, the federal 
laws do not govern. Smith & Son v. Taylor, 276 U.S. 179 (1928) (converse of principal 
case). If the accident occurs on a vessel in navigable waters, the federal law applies. 
Washington v. Dawson, 264 U.S. 219 (1924); Lawson v. N.Y.S.S.Co., 148 La. 290, 
86 So. 815 (1921); Kelly v. Eastern S.S. Lines, 278 Mass. 361, 179 N.E. 921 (1932). 
There has been some conflict, however, in spite of this very definite rule. See Ler- 
mond’s Case, 122 Me. 319, 119 Atl. 864 (1923) (accident must end as well as begin over 
navigable waters to give admiralty jurisdiction); West v. Kozer, 104 Ore. 94, 206 Pac. 
542 (1922) (an elective compensation act held not avoided because accident occurred 
over navigable waters). A reference to the principal case and to its converse, Smith & 
Son v. Taylor, supra, shows that the Supreme Court uniformly looks to the place where 
the original impact was received to determine the applicable law. 

The conflicting cases may be explained by the fact that prior to 1927 an employee 
compelled to sue in admiralty to recover for injuries, sustained in the course of his em- 
ployment, met obstacles which did not exist under workmen’s compensation. He had 
to prove negligence. Luckenbach S.S. Co. v. Campbell, 8 F. (2d) 223 (C.C.A. oth 1925). 
His suit was subject to the defenses of contributory negligence of fellow servant and 
assumption of risk. The Max Morris, 137 U.S. 1 (1890); Cassil v. U.S. Emergency Fleet 
Corp., 289 Fed. 774 (C.C.A. 9th 1923). See Robinson, Legal Adjustments of Personal 
Injuries in the Maritime Industry, 44 Harv. L. Rev. 223 (1930). This was precisely the 
evil which the state workmen’s compensation acts sought to remedy. 1 Boyd, Work- 
men’s Compensation § 4 (1913). Consequently, after the general adoption of the com- 
pensation acts by the states, there was a strong tendency to bring many of these cases 
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within the acts. Two amendments of the Judicial Code §§ 24 and 256, 40 Stat. 395 
(1917), 42 Stat. 635 (1922), sought to save for injured employees, other than the mas- 
ter and members of the crew of vessels on navigable waters, their rights and remedies 
under their own state workmen’s compensation acts. However, these two amendments 
have been declared unconstitutional as destructive of the uniformity of maritime juris- 
diction, and as discriminatory in attempting to deprive federal courts of jurisdiction 
over certain admiralty cases while vesting them with jurisdiction over others. Knicker- 
bocker Ice Co. v. Stewart, 253 U.S. 149 (1920); Washington v. Dawson, 264 U.S. 
219 (1924). In 1927 the Longshoremen’s and Harborworkers’ Compensation Act was 
passed, 44 Stat. 1424 (1927), making federal law in these cases comparable to the state 
compensation acts. See Athearn, The Longshoremen’s Acts and the Courts, 23 Calif. 
L. Rev. 129 (1935). With the reason for the extending of the scope of the state acts 
gone, that tendency should disappear, and the line between the two jurisdictions 
should appear more clearly. 


Constitutional Law—Applicability of the Fifth and Sixth Amendments to State 
Legislation—Sufficiency of Statutory Language—{Federal].—A Florida statute pro- 
hibited the conduct of “any ‘marathon,’ ‘marathon dance,’ ‘walkathon,’ ‘skatathon,’ 
‘bikathon,’ or any other physical contest of a similar nature.” The plaintiff, a promoter 
of a marathon, seeks to enjoin the enforcement of this statute, contending that because 
the words “marathon,” “walkathon,” etc., had no established meanings, there was no 
ascertainable standard of guilt and that he was therefore being deprived of his right to 
due process and his right to be informed of the nature of the charge against him. Held, 
the enforcement of the statute will not infringe plaintiff’s rights as secured by the fifth 
and sixth amendments of the Federal Constitution. Weaver v. Stone, 11 F. Supp. 559 
(D.C. Fla. 1935). 

A statute which forbids, or requires, the doing of an act in terms so vague and un- 
certain that men of common intelligence must guess and differ as to its application, 
violates the requirements of due process of law. See 3 Willoughby, Constitutional 
Law § 1142 (2d ed. 1929). Criminal statutes of the Federal government have been 
brought within the purview of this general rule by application to them of the fifth and 
sixth amendments of the federal constitution, the former amendment requiring due 
process of law, and the latter, that a party to a criminal suit shall know the nature and 
cause of the accusation against him. U.S. v. Cohen Grocery Co., 255 U.S. 81 (1921); 
Nash v. U.S., 229 U.S. 373 (1913). But these amendments are not applicable to state 
statutes, for, since Chief Justice Marshall’s opinion in Barron v. Baltimore (7 Pet. 
(U.S.) 243 (1833)), in which the fifth amendment was declared operative as a check 
on the federal government only, there has never been any serious doubt that the first 
ten amendments are inapplicable to state legislation. Black, Constitutional Law 42 
(4th ed. 1927). The Supreme Court, however, has extended to state legislation also the 
requirement that statutes be reasonably definite and certain by interpreting the due 
process clause of the fourteenth amendment as obligating the states to frame their 
criminal statutes so that no defendant shall be held responsible for offenses so in- 
definitely described that he cannot fairly determine whether or not he is committing 
them. Cline v. Frink Dairy Co., 274 U.S. 445 (1927); Hygrade Provision Co. v. Sherman, 
266 U.S. 497 (1925); Omaechevarria v. Idaho, 246 U.S. 343 (1918); International Har- 
vester Co. v. Kentucky, 234 U.S. 216 (1914). Since the same standards have been estab- 
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lished for preventing ambiguous and uncertain statutes under the fifth and sixth 
amendments as under the fourteenth, the court in the instant case, although obvi- 
ously in error insofar as it discussed the validity of the Florida statute within the fifth 
and sixth amendments, nonetheless properly applied a similar test. 

In holding that the Florida statute was not so vague as to violate the due process 
clause, the court seems correct. The plaintiff’s contention that the words “marathon” 
and “walkathon” have no established meaning can hardly be sustained in view of the 
fact that the terms have been commonly used for the last few years to designate a new 
type of amusement or contest. See Survey, Feb. 1934; Collier’s, July 23, 1932. The 
instant case offered opportunity for application of the rule that words of popular 
meaning in a statute are to be interpreted in their “natural, plain, and ordinary sig- 
nificance.” Black, Interpretation of Laws § 57 (1896); see Hygrade Provision Co. ». 
Sherman, 266 U.S. 497 (1925) (statute using word “kosher” held not vague or uncer- 
tain); Omaechevarria v. Idaho, 246 U.S. 343 (1918) (statute failing to define boundaries 
of “range” or to specify what was meant by a span of time that is “usually” was upheld 
as constitutional); State v. Arnold, 217 Wis. 340, 258 N.W. 843 (1935). But see U.S. v. 
Cohen Grocery Co., 255 U.S. 81 (1921) (an act punishing any unreasonable rate or 
charge in dealing with necessaries was held invalid); Connolly v. General Construction 
Co., 269 U.S. 385 (1926) (statute requiring state contractors to pay wages equal at 
least to the current rate in the locality where work was to be done was held invalid). 


Constitutional Law—Eminent Domain— Right of Federal Government to Condemn 
Land for Housing—([Federal].—The United States sought to condemn four city blocks 
for slum clearance and for construction of a low cost housing project under authority 


of title 2 of the National Industrial Recovery Act § 203(a). Held, affirming the district 
court, that the general welfare clause (U.S. Const., Art. 1, § 8, cl. 1) does not carry 
with it the power to condemn land for housing purposes, and housing is not a “public 
use.” U.S. v. Certain Lands in City of Louisville, 78 F. (2d) 684 (C.C.A. 6th 1935). 
Cert. granted, Supreme Court Service, Oct. Term 1935, p. 819. 

Although there is no express constitutional grant to Congress of the power to con- 
demn land, the fifth amendment recognizes the power by requiring that it be exercised 
for a public use. See Nichols, Eminent Domain § 23 (2d ed. 1917). And eminent do- 
main is a necessary attribute of sovereignty. Nichols, Eminent Domain § 17 (2d ed. 
1917). But it is generally stated that the federal government cannot exercise it except 
to execute a power delegated by the Constitution. Kohl v. U.S., 91 U.S. 367 (1875); 
U.S. v. Gettysburg Elec. Ry. Co., 160 U.S. 668 (1895); Lewis, Eminent Domain § 408 
(2d ed. 1917); Cooley, Constitutional Limitations 1113 (8th ed. 1927); but see 1 Law 
and Contemporary Problems 232, 233 (1934); Brown v. U.S., 263 U.S. 78 (1923). 
Land can be condemned by the federal government for housing, if at all, only under 
the general welfare clause (U.S. Const., Art. 1, § 8, cl. 1), which provides that Congress 
shall have power to tax “to pay the debts and provide for . . . . the general welfare.” 
1 Law and Contemporary Problems 232. But see remark in N.Y. City Housing Author- 
ity v. Muller, 279 N.Y.S. 299 (1935) (inter-state commerce power possible). 

The general welfare clause had not (until recently) been delimited by the Supreme 
Court of the United States. 9 Temple L. Q. 3 (1934); Corwin, Twilight of the Supreme 
Court, p. 177 (1934). It is generally regarded as including a grant of the power to 
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spend money for the general welfare. Willoughby, Constitutional Law § 62 (2d ed., 
1929); Cooley, Taxation § 178 (1924). It would seem that the general welfare clause 
must be held to grant the power not only of spending for housing but of engaging in 
housing projects, if land is to be condemned by its authority. It is possible that the 
clause grants this power over the objects of appropriation. 9 Temple L. Q. 10 (1934); 
Corwin, The Spending Power of Congress apropos the Maternity Act, 36 Harv. L. 
Rev. 548 (1923), citing U.S. v. Gettysburg Elec. Ry. Co., 160 U.S. 668 (1896). See Law- 
son, The General Welfare Clause (1926). But see Kansas v. Colorado, 206 U.S. 46 
(1907); U.S. v. Boyer, 85 Fed. 425, 431 (C.C.A. sth 1898); Willoughby, Constitutional 
Law § 63 (2d ed. 1929). The attempt to condemn land apparently places the land- 
owner in a position to raise this question of interpretation of the general welfare clause. 
Cf. Massachusetts v. Mellon, 262 U.S. 447 (1923). 

It is likely that “general welfare” is broad enough to include housing. Cf. Willough- 
by, Constitutional Law § 62 (2d ed. 1929); 2 Univ. Chi. L. Rev. 470 (1935); 1 Law and 
Contemporary Problems 232 (1934); Missouri Utilities Co. v. City of California, 8 F. 
Supp. 454 (D.C. Mo. 1934); contra, Washington Water Power Co. v. City of Coeur 
D’ Alene, 9 F. Supp. 263 (D.C. Idaho 1934). It has been suggested that spending for 
the “general welfare” includes spending to meet any situation national in scope. See 
Judge Allen, dissenting in the instant case. Slum clearance, relief of widespread unem- 
ployment, and better housing facilities for citizens are, arguably, national problems; 
they are not proved to be local by the fact that money spent to solve them must be 
spent in particular localities. See Bunn, Income and Economic Progress, 3 Univ. 
Chi. L. Rev., anle p. 173 (1936). 

Assuming, in the instant case, the power to engage in housing projects, the federal 
government could not exercise eminent domain unless housing is a “public use.’’ 
Nichols, Eminent Domain § 17 (2d ed. 1917). One group of states has interpreted 
“public use” to mean for the use of the government or of the public as a matter of 
right; another group has held that “public use” is synonymous with “public welfare.” 
Nichols, Eminent Domain § 40 (2d ed. 1917). Although the United States Supreme 
Court has allowed the states to adopt the “‘public welfare” interpretation under their 
police power (Clark v. Nash, 198 U.S. 361 (1905); Strickley v. Highland Boy Mining 
Co., 200 U.S. 527 (1906) ; Falbrook Irrigation Dist. v. Bradley, 164 U.S. 112, 161 (1896); 
Ackerlind v. U.S., 240 U.S. 531, 532 (1916); Rindge Co. v. Los Angeles, 262 U.S. 700, 
707 (1923)); it has never committed itself to either view in regard to federal eminent 
domain. 48 Harv. L. Rev. 1021 (1935). The “public welfare” interpretation might 
well include slum-clearance and housing projects. See N.Y. City Housing Authority v. 
Muller, 279 N.Y.S. 299 (1935); 43 Yale L. J. 815, 821 (1934). If it is held that housing 
is included in the “general welfare” of the general welfare clause, it would seem that it 
would come within a “public welfare” interpretation of public use. 

If the condemnation of land by the United States for low-cost housing and slum- 
clearance projects is denied, the future of housing in America may not be seriously en- 
dangered. The most serious of the possible difficulties resulting from limits of some 
states’ powers to exercise eminent domain and borrow, and from the relation of local, 
state and national governments, may prove soluble. See Chicago Daily News, Jan. 2, 
1935, Pp. 5 (bill for local housing with federal financial aid, to be introduced in present 
session of Congress); American City, Aug. 1935, p. 77. If on the other hand, the power 
of the federal government to give housing projects financial backing is limited, the con- 
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sequences may be unfortunate. Since this note was prepared, a limit on the appropri- 
ation power has been for the first time authoritatively announced; but the scope of the 
remaining power is not yet clear. U.S.+. Buller, 296 U.S.—Chicago Daily Tribune, 
Jan. 7, 1936, p. 6. 


Contracts—Consideration—Uniform Written Obligations Act—({Pennsylvania].— 
Assumpsit was brought on a note, signed by the defendant, which began with a prom- 
ise to pay the plaintiff $5,000, was followed by a pledge of collateral security, and con- 
cluded with the words “and should any balance remain unpaid, I [defendant] further 
promise and agree to pay the same to the holder thereof on demand.” The note was 
not sealed. The defendant contended that because no consideration was averred, the 
plaintiff did not establish a good cause of action. Held, the Uniform Written Obliga- 
tions Act (Pa. P.L. 985 (1927)) eliminates the defense of absence of consideration 
where the right of action is based on a written promise which contains an additional 
express statement, in any form or language, that the signer intends to be legally bound. 
Here, the express promise to pay was followed by another promise to pay any unpaid 
balance. Gilmore, ex’irx. v. Kessler, 22 Pa. Dist & County. Rep. 274 (1935). 

For discussion of the Uniform Written Obligations Act see note, Contracts without 
Consideration, ante, p. 312. 


Corporate Reorganization—A Foreclosure Receivership as a ‘Proceeding in Equity 
Receivership” within the Meaning of § 77B—(Federal].—A petition was filed for in- 
voluntary reorganization proceedings under § 77B(a) of the Bankruptcy Act, the peti- 
tioner alleging that a receiver had been appointed in a pending mortgage foreclosure 
action which involved all of the debtor’s property. Held, petition dismissed; a fore- 
closure receivership is not a pending equity receivership within the meaning of the 
Bankruptcy Act. In re 2168 Broadway Corp., 78 F. (2d) 678 (C.C.A. 2d 1935), cert. 
granted, sub nom. Duparquet Huot Moneuse Co. v. Frysinger, Evans et al., 56 Sup. Ct. 248 
(1935). 

By the terms of § 77B, subdivision (a), three creditors having a combined claim of 
$1000 or more in excess of their securities, may file an involuntary petition for reor- 
ganization of a corporation. Their petition must allege, inéer alia, that the debtor has 
committed an act of bankruptcy within the four preceding months or that a prior pro- 
ceeding in bankruptcy or equity receivership is pending. Exactly what is meant by a 
“proceeding in equity receivership” has been the subject of sharp controversy. The 
expression “equity receivership” is broad enough to include all cases in which a re- 
ceiver is appointed by a court of equity for any purpose whatsoever. 1 Clark, Receiv- 
ers § 12 (2d ed. 1929). Influenced by this consideration the federal courts in the sev- 
enth circuit have held it to include a receivership in a mortgage foreclosure. Jn re 
Granada Hotel Corp., 9 F. Supp. 909 (D.C. Ill. 1934), affirmed in 78 F. (2d) 409 (C.C.A. 
7th 1935), cert. granted, sub nom. Tulile v. Harris, 56 Sup. Ct. 150 (1935); In re Fla- 
mingo Hotel Corp., 1 Corp. Reorg. Mag. 53 (D.C. Ill. 1934); Im re Surf Bldg. Corp., 11 
F. Supp. 295 (D.C. Ill. 1934). In all of these cases the mortgage covered all or nearly 
all of the assets. See Spaeth and Friedberg, Early Developments under Section 77B, 
30 Ill. L. Rev. 137, 139, note 6 (1935). Cf. Hanna, Corporate Reorganization under 
the Bankruptcy Act, 21 Am. B. Ass’n J. 73, 76 (1935). Among lawyers, however, the 
phrase “proceeding in equity receivership,” is probably regarded as referring to the 
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type of proceeding in which a receiver is appointed at the suit of an unsecured creditor 
or stockholder to take charge of a corporation in order to liquidate its assets and wind 
up its affairs. See Friendly, The Corporate Reorganization Act, 48 Harv. L. Rev. 39, 
54, note 57 (1934). And some courts have refused to recognize a foreclosure receiver- 
ship as coming within the meaning of this term. Jn re Draco Realty Corp., 11 F. Supp. 
405 (D.C. N.Y. 1935); Jn re 2168 Broadway Corp., 11 F. Supp. 404 (D.C. N.Y. 1935), 
affirmed in the principal case. See In re Laclede Gas Light Co., 1 Corp. Reorg. Mag. 50 
(E.D. Mo. 1934). 

The provisions permitting reorganization petitions on the application of unsecured 
creditors were ostensibly designed to protect unsecured creditors. Bankruptcy and 
general receivership proceedings, in which the affairs of insolvent or embarrassed cor- 
porations were settled before the passage of § 77B, normally result in a forced sale of 
the assets of the corporations. Perhaps recognizing that forced sales prejudice the in- 
terests of unsecured creditors, the draftsmen of § 77B made it possible by making 
those proceedings themselves the basis of a petition for reorganization. Since the pos- 
sibility of forced sales is equally present and equally undesirable in proceedings for 
mortgage foreclosure, the policy behind the act can best be served by making fore- 
closure receiverships as well as general receiverships the basis of § 77B petitions. 
Forced sales may injure unsecured creditors whether or not they have an equity in 
the mortgaged property. Even if the mortgage covers only half or a quarter of the 
assets, if it appears that the rest of the assets are heavily mortgaged or have depre- 
ciated greatly in value, foreclosure of the mortgage may well endanger the prospects of 
the unsecured creditors, and reorganization proceedings should be available to them 
if they satisfy the other requirements of § 77B. The logic of this position does not, 
contrary to the view of the court in the principal case, extend to cases where a receiver 
is appointed for a foreclosure in which the mortgage covers but an infinitesimal part of 
the assets. In any particular case the courts should carefully weigh all the relevant 
facts, such as the market value of the mortgaged assets and of the rest of the assets, 
and the amount of the secured claims, to determine whether or not the foreclosure and 
forced sale would work such hardship on the unsecured creditors that it is fair to de- 
prive the secured creditors of their immediate foreclosure rights in order to work out a 
plan for the benefit of all creditors. 

In § 77B subdivision (i) it is provided that “if a receiver or trustee of all or any part 
of the property of the corporation has been appointed” in another proceeding, a peti- 
tion may be filed under section 77B at any time thereafter “as provided in subdivi- 
sion (a).” In the principal case the court apparently assumed that this provision might 
afford an independent basis for jurisdiction apart from subdivision (a) but held that 
the words “any part” refer only to general receiverships of assets within the court’s 
jurisdiction. There seems little basis in the act for this view. A reading of the entire 
subdivision (i), which makes clear the power of the bankruptcy court in 77B proceed- 
ings to take jurisdiction over assets of the debtor which are involved in prior proceed- 
ings, makes it seem highly unlikely that subdivision (i) was meant to affect subdivision 
(a) in any way or to provide an alternative basis for a reorganization petition. The in- 
troductory words quoted above were probably intended only to refer to proceedings 
which might be brought under subdivision (a). 

The court also argued that since § 3(a) (4) of the Bankruptcy Act, which declares it 
to be an act of bankruptcy for a receiver to be appointed for an insolvent’s property, 
has been interpreted as not including a foreclosure receivetship (see Standard Acci- 
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dent Ins. Co. v. Sheftall & Co., 53 F. (2d) 40, 41 (C.C.A. 5th 1931)), § 77B, subdivision 
(a) should likewise be interpreted not to include a foreclosure receivership. But the 
language of § 3(a) (4) speaks of a receiver’s being put in charge of the insolvent’s 
property. Those words are perhaps a stronger indication that a general liquidating 
receivership was contemplated than are the words of subdivision (a) of § 77B referring 
to a “proceeding in equity receivership.” Furthermore, the necessity for forced sale 
attends bankruptcy proceedings quite as much as it does foreclosure proceedings. 
Hence, the most cogent reason for permitting a creditor to effect a transfer from a fore- 
closure proceeding to one under § 77B, that of avoiding a forced sale, is entirely absent 
in the case of ordinary bankruptcy. 


[Note.—On February 5, 1936, after this note was set up, the Supreme Court affirmed the 
principal case and reversed Jn re Granada Hotel Corp.) 


Corporations—Amendment of Charter—Right of Minority Stockholder to Object to 
Changes in Charter under Statute Subsequent to Incorporation—[Delaware].—Minor- 
ity preferred stockholders of a Delaware corporation challenged the legality of an 
amendment to its certificate of incorporation that abolished arrearages of cumulative 
dividends amounting to $21.75 per share and changed each preferred share into five 
common shares. The amendment was adopted by the required majority of the pre- 
ferred stockholders, voting as a separate class. After the amendment was adopted, the 
corporation declared a dividend on the common stock without providing for payment 
of arrears on the preferred. The statute had provided when the corporation was 
organized that the corporation could amend its articles by “increasing... . its 
authorized stock . . . . or by making any other change or alteration of its charter of 
incorporation that may be desired . . . . Provided, however, that if any such proposed 
amendment would alter or change the preferences given to any one or more classes of 
preferred stock .... then the holders of . . . . each class of preferred stock so af- 
fected . . . . shall be entitled to vote as a class... .” Del. Rev. Stat. (1915) c. 65, 
§ 26. The corporation act contained also the so-called reserved power provision: 
“This chapter may be amended . . . . and this chapter and all amendments thereof 
shall be a part of the charter of every . . . . corporation .. . .” Del. Rev. Stat. (1915) 
c. 65, § 82. Prior to the adoption of the charter amendment in question § 26 of the 
statute had been amended in 1927 so as to authorize charter amendments “reclassify- 
ing” the shares and “‘changing the . . . . relative, participating . . . . or other special 
rights of the shares... . ” 35 Del. Laws (1927) c. 85, § 10. The objecting preferred 
stockholders brought suit asking a declaration of the illegality of the amendment and 
for a decree ordering the payment of the arrears of dividends on their shares. On de- 
murrer to the bill, Aeld, demurrer sustained. Keller v. Wilson & Co., 180 Atl. 584 (Del. 
Ch. 1935). 

It was conceded that the charter amendment would have been unauthorized had the 
1927 amendment to § 26 not been enacted. Arrearages of preferred dividends had been 
held something more than a “preference” and thus not subject to abolition under the 
prior § 26, and this apparently regardless of whether the corporation then had a sur- 
plus from which the dividends might be paid. Morris v. Amer. Public Utilities Co., 14 
Del. Ch. 136, 122 Atl. 696 (1923). Furthermore, as to a corporation organized after 
1927, the amended § 26 has been held to authorize elimination of claims to accumu- 
lated dividends, again regardless of the corporate surplus. Harr. v. Pioneer Mech. Corp. 
65 F. (2d) 332 (C.C.A. 2d 1933). In the principal case the court held that the same 
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breadth of amending power was available to corporations organized prior to 1927 by 
reason of the “reserved power” provision of § 82, following the decision in Davis »v. 
Louisville Gas & Elec. Co., 16 Del. Ch. 157, 142 Atl. 654 (1928), which had involved 
changes in dividend rights for future years but not accumulated unpaid dividends. 

It was apparently clear that the 1927 amendment had been intended to apply to 
existing corporation. Any contention by minority stockholders of such corporations 
that the statute could not have this effect must be based upon the argument that to 
give the statute such an operation would interfere with his contractual rights. But the 
original statute, including § 82 as well as § 26, must be considered as having been writ- 
ten into any contract between the stockholders or between a stockholder and the cor- 
poration. Fletcher, Corporations § 3674 (perm. ed. 1931). The crucial question, there- 
fore, is one of the proper construction of the “reserved power clause” in § 82. It has 
sometimes been suggested that the reservation should be considered as authorizing 
only changes in the “contract” between the corporation and the state and not changes 
in shareholders’ contracts. Garey v. St. Joe Min. Co., 32 Utah 497, 91 Pac. 369 (1907); 
Avondale Land Co. v. Shook, 170 Ala. 379, 54 So. 268 (1911). This suggestion affords no 
solution, however, since any change necessarily affects rights of shareholders. It has 
frequently been said that the reserved power does not extend to changes which affect 
“vested rights.” Yoakam v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (D.C. R.L. 
1929); Fletcher, Corporations § 3680 (perm. ed. 1931). Such a statement, of course, 
begs the question, and neither the courts nor other legal writers have been able to state 
with any definiteness the proper scope of the power. Dodd, Dissenting Stockholders and 
Amendments to Corporate Charters, 75 U. Pa. L. Rev. 585, 722 (1927); Curran, Minori- 
ty Stockholders and the Amendment of Corporate Charters, 32 Mich. L. Rev. 743 (1934). 
In general it has been agreed that changes in which the state or the public may have an 
interest will more readily be found to fall within the reserved power. The stockholders 
may be said to have been put on notice that such changes might later be forced on the 
corporation or authorized by the legislature. The Delaware court in the principal case 
and the Davis case cited above has been able to find a public interest behind changes in 
preferred stock rights which may facilitate financing or improve corporate credit. 
Other courts have taken a contrary view. Yoakam v. Providence Biltmore Hotel Co., 
supra; Pronick v. Spirits Distributing Co., 58 N.J. Eq. 97, 42 Atl. 586 (1899). 

The objecting stockholders’ contention becomes a constitutional one when he relies 
on the prohibition of state legislation impairing the obligations of contracts. On the 
constitutional issue, the state courts’ construction of the reserved power provision as 
written into the stockholders’ contract would not be conclusive since in applying the 
contract clause of the Constitution the United States Supreme Court will adopt its own 
construction of the contract so as to prevent nullification of its jurisdiction. Jefferson 
Branch Bank v. Skelly, 1 Black (U.S.) 436 (1861). 

The principal case probably goes farther than any previous case in extending the 
reserved power to cover authorization of changes affecting relative rights of existing 
classes of shares. The trend in this direction has been noted. Berle and Means, The 
Modern Corporation and Private Property, 213 ff. (1934). 


Corporations—Assignability of Claim against Directors for Breach of Fiduciary 
Duty—{Massachusetts].—Minority stockholders of X corporation brought a suit in the 
right of the corporation against its directors for breach of their fiduciary duty. Shortly 
after the bill was filed the directors, with the consent of the stockholders, sold and con- 
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veyed all the property of X corporation to Y corporation. Thereafter, the defendants 
claimed that the cause of action vested exclusively in Y corporation. The court as- 
sumed the conveyance amounted to an attempted assignment of this cause of action. 
Held, the cause of action was not assignable and remained in X corporation. Baker ». 
Allen, 197 N.E. 521 (Mass. 1935). 

When a cause of action is assignable and when it is not is surrounded with uncer- 
tainty. A general rule has been laid down that all causes of action which may be en- 
forced against the estate of the decedent defendant are, in general, assignable. 3 Pom- 
eroy, Equity Jurisdiction § 1275 (4th ed. 1918). But in the instant case the court as- 
sumed that the liability of the defendants would survive. In general wrongs such as 
malicious prosecution, slander, and the like, are not assignable before final judgment 
because only the injured party can urge to the jury his pain, or suffering, or humili- 
ation, which are the bases for part or all of the damages. 5 C.J. 887 § 53b. Even when 
the injury is to property, but merely in the sense of a depletion of the general estate of 
the wrong party, as when he gives up property on the false representations of the de- 
fendant, the same result is reached although the same considerations are not present. 
Hooker v. Fargo, 45 Mich. 153, 7 N.W. 758 (1881). See also Murray v. Buell, 76 Wis. 
657,45 N.W. 667 (1890) (injury to business by a conspiracy not assignable). But when 
the injury affects a specific property, the cause of action is regarded as an injury to 
property, not a personal tort, and is assignable. Byxbie v. Wood, 24 N.Y. 607 (1862). 
And when the cause of action sounds in contract it is generally assignable. Hicks v. 
Steel, 126 Mich. 408, 85 N.E. 1121 (1901). 

Most courts conclude that a director’s breach of his fiduciary duty gives rise to an 
assignable cause of action. Bigelow v. The Old Dominion Copper Mining and Smelting 
Co., 74 N.J. Eq. 457, 71 Atl. 153 (1908) (so held without a discussion of the point). 
Some courts to avoid calling it a personal cause of action utilize the theory that a 
property right is violated. Baker v. Sutton, 47 Ga. App. 176, 170 S.E. 95 (1933); 
Shulz v. Christman, 6 Mo. App. 338 (1878). Others regard the wrong as an injury to 
contract rights. Denman v. Richardson, 284 Fed. 592 (1921). 

In Massachusetts the principal test of assignability is the effect of the wrongdoing 
upon the estate of the wrong party. If it results in an injury to specific property it is 
assignable; if it merely depletes the general assets, it is not assignable. United Zinc Co. 
v. Harwood, 216 Mass. 474, 103 N.E. 1037 (1914) (a case squarely in accord with the 
principal case). But the court has not been consistent in the application of the rule. 
Thus in two cases, in each of which defendant was being sued for his actions in induc- 
ing a third party to break the latter’s contract with the assignor, the court reached 
opposite results. Lee v. Fisk, 222 Mass. 418, 109 N.E. 833 (1915) (injury to specific 
property); Bethlehem Fabricators Inc. v. H. D. Watts Co., 286 Mass. 556, 190 N.E. 828 
(1934) (injury merely depleted general assets). And in any case the distinction seems 
artificial and tenuous when the practical result is a simple money loss to the wronged 


y. 

It would be better to discard the various rules and tests for assignability of causes 
of action in favor of the simple, practicable rule, that a cause of action is assignable 
unless the injury to the reputation, or the pain, humiliation, or suffering of the 
wronged party comprises a part of the measure of damages. This would seem a desir- 
able rule since even a strictly personal cause of action is assignable after final judgment 
and the damages are no longer dependent upon the feelings of the party. Under such 
a rule a corporate cause of action would usually be assignable except, perhaps, in the 
case of tortious injuries to corporate credit, etc. 
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Corporations—Transfer of Assets to Subsidiary—Relative Priority of Creditors— 
[Federal]—A corporation had more assets than liabilities but not enough current 
assets to meet obligations presently falling due. In order to obtain delay from the 
claimant banks, it organized a subsidiary corporation, and transferred to it assets more 
than sufficient to pay the debts owed to the claimants. The claimants surrendered 
notes given by the parent, accepted those of the subsidiary and received substantial 
payments on account. Further difficulties overcame the parent, and its creditors had 
a receiver appointed. The creditors then sought an instruction to the receiver to take 
the property of the subsidiary as assets of the parent. Both corporations had identical 
officers, the parent owned all the stock in the subsidiary, and its president had, by 
agreement, power to remove officers of the subsidiary without cause. It exercised com- 
plete control of the activities of the subsidiary. The claimant banks objected to the 
instruction on the ground that the subsidiary was an entity distinct from the parent. 
The lower court held that the parent and subsidiary were one, awarded the assets of 
the subsidiary to the receiver of the parent and ordered the claimants to repay money 
paid by the subsidiary on the assumed debts. On appeal, held, affirmed and modified. 
The subsidiary was not a separate entity from the parent, but since there was no fraud, 
and the parent was solvent at the time of the transfer to the subsidiary, the claimants 
were entitled to keep money already paid to them and to priority in the assets of the 
subsidiary. Commerce Trust Co. v. Woodbury, 77 F. (2d) 478 (C.C.A. 8th 1935). 

Courts face the problem of deciding whether to recognize the separate entities of 
parent and subsidiary corporations in three main groups of situations where rights of 
creditors are affected: (1) Where it is sought to hold either corporation on torts, con- 
tracts, or other debts of the other. Berkey v. Third Ave. Ry., 244 N.Y. 84, 155 N.E. 58 
(1926) (subsidiary held not liable for the torts of the parent); D. & P. Pub. Corp. ». 
Conway, 252 Ill. App. 41 (1929) (subsidiary could not sue employee of parent upon his 
contractual obligations to parent); Day v. Postal Telegraph Co., 66 Md. 354, 7 Atl. 608 
(1887) (property of subsidiary devoted to pay the debts of the insolvent parent cor- 
poration). (2) Where one corporation seeks to prove a claim, as a creditor, in the bank- 
ruptcy of the other. In re Watertown Paper Co., 169 Fed. 252 (C.C.A. 2d 1909) (claim 
of subsidiary against bankrupt parent corporation allowed). (3) Where the assets of 
one are sought in receivership proceedings against the other. In re Muncie Pulp Co., 
139 Fed. 546 (C.C.A. 2d 1905) (receiver of parent corporation allowed to take the 
property of the subsidiary). No single principle, it seems, can explain the results of the 
decided cases. Many circumstances, such as the amount of stock in the subsidiary 
owned by the parent, the adequacy of the financing of the subsidiary, the control exert- 
ed by the parent, and the identity of officers, bear more or less heavily upon the de- 
termination, but no one factor is controlling. See Corsicana Bank v. Johnson, 251 U.S. 
68 (1919); American Cyanamid Co. v. Wilson and Toomer Fertilizer Co., 51 F. (2d) 665 
(C.C.A. sth 1931); Owl Fumigating Corp. v. Cyanide Co., 24 F. (2d) 718 (D.C. Del. 
1928); Gledhill v. Fisher and Co., 262 N.W. 371 (Mich. 1935). See also Douglas and 
Shanks, Insulation from Liability through Subsidiary Corporations, 39 Yale L.J. 193 
(1929). Some legal writers suggest that certainty should be sacrificed in favor of a 
flexible rule capable of meeting the exigencies of each case as it arises. Powell, Parent 
and Subsidiary Corporations § 7 (1931); Ballantine, Separate Entity of Parent and 
Subsidiary Corporations, 14 Calif. L. Rev. 12 (1925). The courts evidently have been 
employing a rule of this sort. 
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The decision in the principal case to disregard the separate entities would seem to 
lead to the conclusion that creditors of the subsidiary were merely creditors of the 
single corporation, and so were entitled to no priority. The transfer to the subsidiary, 
however, was treated by the court as a transaction analogous to a mortgage or other 
transfer to the claimants, a placing of assets where they would be free from the claims 
of general creditors but available to satisfy the debts of the claimants. Since no fraudu- 
lent intent was found, the transaction could not ordinarily be attacked apart from 
bankruptcy, even if the transferor had been insolvent. Bamberger v. Schoolfield, 160 
U.S. 149 (1895); Grandison v. Robertson, 231 Fed. 785 (C.C.A. 2d 1916); Davis ». 
Hincke, 264 Ill. 46, 105 N.E. 708 (1914). But an effective transfer requires that some 
property interest be established in the creditor. Often a promise to transfer or an 
incomplete pledge will give rise to an equitable lien which satisfies the rule. See Glenn, 
Creditors’ Rights and Remedies § 441 (1915). The creditor’s property in specific as- 
sets has been held sufficient even though the debtor had control of them and power to 
substitute others for those originally set aside. Sexton v. Kessler, 225 U.S. 90 (1912). 
Cf. Casey v. Cavaroc, 96 U.S. 467 (1877). It seems clear then that the claimants had a 
right to payments actually made to them by the subsidiary. But a transfer which 
leaves the debtor with complete power to dispose of the property so that it remains 
part of his general assets, will not be sustained against general creditors. National City 
Bank v. Hotchkiss, 231 U.S. 50 (1913); Mechanics’ and Metals Bank v. Ernst, 231 U.S. 
60 (1913). Promises to pay out of a particular fund are unenforceable and therefore 
come within this principle. Pollock v. Jones, 124 Fed. 163 (C.C.A. 4th 1903); Torrance 
v. Winfield National Bank, 66 Kan. 177, 71 Pac. 235 (1903). In the instant case, dis- 
regarding the separate entities meant that the assets in dispute were the assets of a 
single corporate debtor. Then the want of fraud was immaterial, for the transfer to the 
subsidiary purported to create no property interest in the claimant banks, and there 
was no reason for preferring them over general creditors of the parent. Permitting the 
creditors to retain payments actually made was justified however, as executed pref- 
erences are valid in the absence of bankruptcy. 


Corporations— Watered Stock—Right of Trustee in Bankruptcy to Collect Assess- 
ment on Shares—(Federal].—An Arizona corporation issued shares for a consideration 
admittedly worth far less than the par value of the shares. The state constitution pro- 
vided: “No corporation shall issue stock, except to bona fide subscribers therefore. 
.... All fictitious increase of stock .... shall be void.” Ariz. Const. Art. 14, § 6. 
The corporation later incurred indebtedness and was adjudicated bankrupt. On appli- 
cation of the trustee, the bankruptcy court ordered an assessment on the shares. On 
appeal by the shareholder, held, decree reversed on the grounds (1) that the shares 
were wholly void under the constitutional provision and could not be made the basis of 
liability, and (2) that the decree could not be defended on a fraud theory since there 
was proof that at least some of the creditors had not relied upon any representation 
that the shares were fully paid. Hirshfeld v. McKinley, 78 F. (2d) 124 (C.C.A. oth 1935). 

It is usually recognized that constitutional or statutory provisions like that quoted 
above were designed at least partly for the protection of creditors and that to achieve 
this purpose they should be construed not to make the transaction entirely void. The 
weight of authority permits recovery by creditors or a trustee in bankruptcy against 
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holders of shares issued in violation of such requirements apart from any tort theory. 
Vermont Marble Co. v. Decles Granite Co., 135 Cal. 579, 67 Pac. 1057 (1902) (constitu- 
tional provision (Cal. Const., Art. 12, § 11) repealed Nov. 4, 1930); Bonbright, Share- 
holders’ Defenses against Liability to Creditors on Watered Stock, 25 Col. L. Rev. 408 
(1925); see Fayette National Bank v. Meyers, 211 Ky. 185, 277 S.W. 292 (1925). Under 
these cases only the agreement that the shares should be regarded as fully paid is held 
void, and an implied statutory obligation to make full payment is enforced. See 39 
Harv. L. Rev. 757 (1926). In the instant case the court felt bound to reach a contrary 
result because of Arizona decisions in which shares issued in violation of the constitu- 
tion had been characterized as void. None of these cases, however, involved the ques- 
tion of shareholders’ liability for the benefit of creditors. In Frame v. Mahoney, 21 
Ariz. 282, 187 Pac. 584 (1920), the stock improperly issued was cancelled in a minority 
stockholders’ suit; in Etilinger v. Collins, 25 Ariz. 115, 213 Pac. 1002 (1923), it was held 
that a purchaser of such stock might recover damages from his vendor if he could show 
bad faith; and in Overlock v. Jerome-Portland Copper Mining Co., 29 Ariz. 560, 243 Pac. 
400 (1926), a bona fide purchaser of such shares was denied the status and rights of a 
shareholder. The opinion in the case last cited expressly recognized that the provision 
was intended for the protection of corporate creditors. In view of this statement and 
of the absence of any controlling state decision, the federal court was hardly required 
to adopt a construction of the constitution frustrating this intention. There is some 
authority, however, supporting the instant case. Kellerman v. Maier, 116 Cal. 416, 48 
Pac. 377 (1897); Lavell v. Bullock, 43 N.D. 135, 174 N.W. 764 (1919) (concurring 
opinion). Kellerman v. Maier, supra, the case most relied on by the court in the in- 
stant case, has been discredited by being limited to its particular facts in a later Cali- 
fornia decision. Vermont Marble Co. v. Declez Granite Co., 135 Cal. 579, 67 Pac. 1057 
(1902). 

The court’s refusal to grant relief to the trustee in bankruptcy upon a tort theory 
was in accordance with authority. Assuming the acceptance of the shares to involve 
a representation of full payment and assuming reliance thereon, any cause of action in 
deceit would be in the individual creditors and not in the corporation or its trustee in 
bankruptcy. Courtney v. Georger, 228 Fed. 859 (C.C.A. 2d 1915). Some courts have 
been liberal in inferring or presuming knowledge and reliance by creditors. Hospes v. 
Northwestern Mfg. & Car Co., 48 Minn. 174, 50 N.W. 1117 (1892). But where, as in the 
principal case, one of the creditors knew all the facts and others were shown not to have 
relied upon the issuance of the shares, no recovery for their benefit could properly be 
based upon any fraud theory. 


Courts—Retroactivity of Decisions— Right to Collect Taxes from Party Who Relied 
on Former Decision—{Wisconsin].—The defendant paid income tax on patent royal- 
ties in 1926 and 1927. In 1928, the United States Supreme Court in Long v. Rockwood, 
277 U.S. 142 (1928), held this tax unconstitutional and the plaintiff tax commission 
refunded these amounts. From 1928 until 1931 when the defendant sold the patents, 
he listed income from this source under non-taxable income as directed. In 1932, Long 
v. Rockwood was overruled by Fox Film Co. v. Doyal, 286 U.S. 123 (1932), which re- 
quired the defendant therein to pay taxes for the proceding years. Plaintiff now sues 
for taxes for 1928, 1929, and 1930. Held, the Fox case is retroactive and therefore 
plaintiff may recover back taxes for the years after the previous decision until the 
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sale of the patents, plus the customary interest at 6% from the day when the taxes 
would have been due. Laabs v. Wisconsin Tax Commission, 261 N.W. 404 (Wis. 
1935): 

Abhorrei:ce for the concept of judicial legislation has been the mental salvation of 
courts for Juundreds of years. Hale, History of the Common-Law 67 (4th ed. 1713). 
Thus Blackstone stated the true doctrine to be that courts declare but do not make the 
law. 1 Blackstone, Commentaries *68-71 (ed. 1866). Cf. Gray, Nature and Sources 
of the Law 98-100 (1921); Frank, Law and the Modern Mind 32 et seg. (1930). And 
the logical application of this doctrine requires that an overruling decision must oper- 
ate retroactively; i.e., the previous decision is not bad law, it never was the law. Fal- 
coner v. Simmons, 51 W.Va. 172, 41 S.E. 193 (1902); Crigler v. Shepler, 79 Kan. 834, 
101 Pac. 619 (1919). See 11 N.C. L. Rev. 323 (1932). This doctrine works hardship on 
parties who acquired their rights in reliance upon the previous decision. Therefore, 
where the construction or constitutionality of a statute is involved, most state courts 
refuse to give retroactive effect to the overruling decision where titles have vested 
(Haskett v. Maxey, 134 Ind. 182, 33 N.E. 358 (1893); Levy v. Hitsche, 40 La. Ann. 500, 
4 So. 472 (1888)), where contract rights have arisen (Farrior v. Security Co., 92 Ala. 176, 
9 So. 532 (1890); Thomas v. State ex rel. Gilbert, 76 Ohio St. 341, 81 N.E. 437 (1907); 
contra: Stockton v. Dundee Mfg. Co., 22 N.J.Eq. 56 (1871)), or where criminal acts have 
occurred (State v. O’Neil, 147 Iowa 513, 126 N.W. 454 (1910); State v. Bell, 136 N.C. 
674, 49 S.E. 163 (1904); 29 Harv. L. Rev. 80 (1915)). Parties involved must have relied 
upon the prior decision for the creation of their rights or immunities. Nikoll v. Racine 
Cloak Co., 194 Wis. 298, 216 N.W. 502 (1927). 

The United States Supreme Court has abetted the repudiation of retroactivity by 
(1) declaring that refusal to apply retroactivity raises no constitutional problems 
(Great Northern Ry. Co. v. Sunburst Oil Co., 287 U.S. 358 (1932); see Central Land Co. v. 
Laidley, 159 U.S. 103 (1895); Fleming v. Fleming, 264 U.S. 29 (1924)); (2) arbitrarily 
following the prior decision of the state in cases in which federal jurisdiction is con- 
current with that of the state (Gelpcke v. City of Dubuque, 68 U.S. 175 (1863); Douglass 
v. County of Pike, 101 U.S. 677 (1879)); (3) declaring outright that a court rendering an 
overruling decision has the power to decide whether its decision shall operate retroac- 
tively or prospectively. (Great Northern Ry. Co.v. Sunburst Oil Co., 287 U.S. 358 (1932)). 
Cf. 17 Minn. L. Rev. 811 (1933); 85 A.L.R. 262 (1933). The exercise of such power by 
state courts has evoked particular doctrinal criticism. Von Moschzisker, Stare Decisis 
in Courts of Last Resort, 37 Harv. L. Rev. 409 (1924). But see Kocourek and Koven, 
Renovation of the Common Law through Stare Decisis, 29 Ill. L. Rev. 971 (1935). But 
the recognition of such power seems only a clearer recognition of the power of state 
courts to except cases at bar which involve the contract or property rights, noted supra, 
from the effect of an overruling decision. For irrespective of any mention of retro- 
activity, the holding in the overruling case declares the effect intended. If the court 
applies its overruling to a factual situation occurring after the previous case, it is de- 
claring its decision retroactive. The conclusion that retroactivity was applied in the 
supposed case follows directly from the fact that the losing party has relied on the 
previous decision which was overruled. Similarly, when the court excepts the case at 
bar, it declares its decision prospective in operation. Jones v. Woodstock Iron Co., 95 
Ala. 551, 10 So. 635 (1891); Hill v. Brown, 144 N.C. 117, 56 S.E. 693 (1907); Freeman, 
The Protection Afforded against the Retroactive Operation of Overruling Decisions, 
18 Col. L. Rev. 230 (1918). Then as to the instant case, the fact that the overruling 
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decision failed to except the defendant therein (whose obligations had arisen after the 
previous decision) was properly interpreted by the Wisconsin court to make the de- 
fendant liable here. . 

But the court was not so obliged to add interest since interest was not assessed in the 
Fox Co. case. Two possible bases for the decision are offered by the court: (1) that the 
interest was a penalty under the Wisconsin Statute (Wis. Stats. 71.06 § 3(a) (1933)); 
(2) that by the application of retroactivity in the Fox Co. case, the tax was due all the 
time and this is merely interest on money past due. As a penalty, the charge is un- 
justifiable since in no real sense can the tax be considered delinquent. (3 Cooley, Taxa- 
tion § 1274 (4th ed. 1924); cf. dissenting opinion in principal case, 261 N.W. 404, 408 
(Wisconsin 1935)). As ordinary interest on money due, policy would seem to dictate 
that money is not due until payable and since the tax was not payable in the past, it 
was not then due. 


Evidence—Admissibility of Opinions of Medical Experts—Testimony that Involves 
Legal Conclusions—{United States]——A war veteran sued on a war risk insurance 
policy. It was necessary that he prove his total and permanent disability in order to 
recover under the provisions of the War Risk Insurance Act (40 Stat. 409 (1917), 38 
U.S.C.A. § 511 (1928)). The trial court permitted the plaintiff’s physicians to testify 
that in their opinions the plaintiff was not capable of continuously carrying on a sub- 
stantially gainful employment without injury to his health, that if he did do work he 
would die sooner and that he was totally and permanently disabled. The jury found 
for the plaintiff and the court entered judgment for him. This was affirmed in 68 F. 
(2d) 656 (1934). On appeal, held, judgment reversed. The weight of the evidence re- 
quired a directed verdict for the defendant. The medical opinions that the plaintiff 
had become “totally and permanently disabled” should not have been admitted in 
evidence because that was the question for the jury to decide on all the evidence and 
in obedience to the court’s instructions as to the meaning of the words. U.S. v. Spauld- 
ing, 293 U.S. 498 (1935). 

American courts have been inclined to exclude the opinion evidence of expert wit- 
nesses on matters which include the issue that ultimately goes to the jury, on the theory 
that the admission of such testimony usurps the function of the jury. Keefe v. Armour 
& Co., 258 Ill. 28, tor N.E. 252 (1913); Yost ». Conroy, 92 Ind. 464 (1883); U.S. ». 
Steadman, 73 F. (2d) 706 (C.C.A. roth 1934). Some courts indicate that the objection 
is avoided if the opinion is presented as an answer to a hypothetical question which 
raises the same problem as the ultimate issue. Western Coal and Mining Co. v. Ber- 
berich, 94 Fed. 329 (C.C.A. 8th 1899). Other courts have thrown off these self-imposed 
restrictions and admit the opinion testimony even though it involves the same issue 
that is to go to the jury. Transportation Line v. Hope, 95 U.S. 297 (1877); Cropper v. 
Titanium Pigment Co., 47 F. (2d) 1038 (C.C.A. 8th 1931); Poole v. Dean, 152 Mass. 580, 
26 N.E. 406 (1891); Snow v. Boston & Maine R.R., 65 Me. 231 (1875). Courts adhering 
to this view deny that the function of the jury is being usurped because the opinion 
testimony will be weighed by the jury in the same manner as any other testimony. 
Dayton Power Co. v. Utility Commission, 292 U.S. 290 (1934); Kennedy v. Upshaw, 66 
Tex. 442, 1 S.W. 308 (1886); Dodge v. Sawyer, 193 N.E. 15 (Mass. 1934). 

A recognized limitation in all jurisdictions is that opinion evidence is to be excluded 
when the facts from which the inference is to be drawn can be set before the jury in 
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understandable detail, and no special skill or knowledge is required to make a reason- 
able deduction. Fireman Ins. Co. of Baltimore v. J. H. Mohiman Co., 91 Fed. 85 (C.C.A. 
ad 1898); Mullins Lbr. Co. v. Williamson & Brown Lbr. Co., 255 Fed. 645 (C.C.A. 4th 
1918); Miller v. U.S., 71 F. (2d) 361 (C.C.A. 5th 1934). In jurisdictions which do admit 
opinion evidence should a further limitation be recognized when the ultimate issue in- 
volved is a mixed question of law and fact? Total disability, the problem the jury must 
decide in the principal case, depends both (1) upon the legal meaning attached to the 
phrase, as set forth in the instruction by the court, and (2) a determination of whether 
the physical condition of the plaintiff, as deduced from all the evidence, satisfies the 
requirements of that legal definition. When the witness uses the phrase “total dis- 
ability” he is not only making inferences from his own observations or from the hypo- 
thetical facts stated to him, but he is also stating that the inference he has drawn satis- 
fies the requirements of the law implicit in the phrase. This determination exceeds the 
function of a witness. Hamilton v. U.S., 73 F. (2d) 357 (C.C.A. sth 1934). See U.S. v. 
Sauls, 65 F. (2d) 886 (C.C.A. 4th 1933) (there is no certainty that the witness is apply- 
ing the correct legal meaning to the phrase he used). The witness should not be per- 
mitted the use of words connoting the application of a legal standard unless the words 
are so qualified as to show clearly to the jury that they are being used in their ordinary 
sense and without reference to the legal meaning. In that case the opinion of the wit- 
ness is merely one additional fact the jury will weigh in reaching their own conclusion. 
See opinion of McDermott, J. in U.S. v. Steadman, 73 F. (2d) 706, 711 (C.C.A. roth 
1934). What words used by the witness are of the type which may be said to embody 
a legal conclusion presents a problem for which no arbitrary solution exists. See 4 
Wigmore, Evidence §§ 1958-60 (2d ed. 1923). 


Tax Titles—Sale for Delinquent Taxes—Liability of Purchaser for Reassessed 
Tax—{Wisconsin].—In 1930, a Wisconsin county board declared void the 1923 tax 
assessment against certain real estate, cancelled the certficate that had been issued 
upon a sale of the fax in 1924, and made a reassessment. Upon non-payment of the 
reassessed tax, it was sold to the defendant county. The plaintiff company, holding 
title to the same land by virtue of certificates of sale issued in 1925, 1926 and 1927, for 
delinquent taxes of 1924, 1925 and 1926, sued to restrain enforcement of the lien based 
on the reassessment and to cancel the tax sale certificate held by the county. Held, the 
plaintiff is entitled to the relief sought because the reassessment for a year antedating 
the delinquent taxes sold to the plaintiff created no lien upon its title. Nicolet Securi- 
ties Co. v. Outagamie County, 259 N.W. 621 (Wis. 1935). 

The general rule is that a tax purchase is the foundation of a new and unencumbered 
title in fee simple. Henrylyn Irrigation District v. Patterson, 65 Colo. 385, 176 Pac. 493 
(1918); Davis v. Allen, 224 Mass. 551, 113 N.E. 364 (1916); City of Bayonne v. Kramer, 
13 N.J.M. 22, 176 Atl. 107 (1934); State v. Liles, 212 S.W. 517 (Tex. Civ. App. 1919); 
Pereles v. City of Milwaukee, 213 Wis. 232, 251 N.W. 255 (1933). A junior tax claim, 
therefore, “cuts off” claims based upon sales of earlier taxes. To hold that the plain- 
tiff’s lien was junior, when actually the county’s lien was later in time, the Wisconsin 
Supreme Court resorted to the fiction of relation back of the lien of the reassessment to 
the year for which the original assessment had been made. This fiction has been used 
by the Wisconsin courts in cases involving the liability of a grantor, on his covenant 
against encumbrances, for a reassessed tax for a year antedating the sale of the land. 
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Peters v. Myers, 22 Wis. 574 (1868); Evans v. Sharp, 29 Wis. 564, 575 (1872); Pier ». 
Fond du Lac County, 53 Wis. 421, 10 N.W. 686 (1881); Nelson v. Gunderson, 189 Wis. 
139, 207 N.W. 408 (1926). The problem in such cases is essentially one of the scope of 
covenants and does not involve the priority of rights acquired under tax sales. The es- 
sential question here was whether the holder of a tax title not only took free of an 
earlier tax sale but also of liability under a reassessment made after his purchase but 
intended to correct a tax erroneously levied and collected before the sale at which he 
acquired his interest. The problem was primarily one of policy with reference to tax 
collections and tax titles. If the county could not subject the plaintiff’s interest in the 
land to the lien of the reassessment, it could not collect the tax at all. If the plaintiff’s 
title were subordinated to such a lien, a considerable inroad would be made upon the 
rule that a tax purchaser buys a clear title. These were the two choices open to the 
court; it had to consider the consequences of selecting either. 

Where no reassessment is involved, the reason for the rule that a junior tax lien is 
paramount is plain. Protection of tax purchasers to this extent promotes the collection 
of taxes, for this priority is a strong inducement to the investment of funds in delin- 
quent taxes. To the extent that possible liability for taxes reassessed for a year prior 
to the sale prevented the purchase of delinquent taxes, the county’s collection of its 
assessments would be reduced. It would appear advisable to offer prospective tax 
purchasers immunity from this liability also, if failure to do so would be likely to re- 
sult in an appreciable decrease in tax collections. The main argument against the de- 
cision in the instant case is that it is not necessary, as a matter of policy, to give tax 
purchasers this protection against reassessment, for the inducement is probably sufh- 
cient without it. A tax purchaser by necessity, such as a mortgagee, is chiefly motivat- 
ed by a concern for his existing interest in the land. A tax purchaser who buys solely 
to acquire an interest usually makes an investment small in proportion to the value of 
the land. If the owner redeems, the tax purchaser receives his money back with in- 
terest at a high rate; if the owner does not redeem, the purchaser has obtained a bar- 
gain in real estate. The remote possibility of a reassessment for a year prior to the sale 
would hardly deter the speculative investor, nor would such liability be an unfair bur- 
den upon one whose original investment in the land was much less than its total value. 
Arguments of policy are therefore available on either side. Of the two choices, the one 
made by the Wisconsin court is to be preferred. It is more consistent with the policy of 


protecting tax purchasers, will not affect tax sales unfavorably, and should improve the 
vendibility of tax titles. 
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Private International Law. By G. C. Cheshire. Oxford: The Clarendon Press, 1935. 

Pp. lx, 584. 

The American student of the field of conflicts of laws is not without some reason to 
regard his English confréres with a degree of envy. For one thing, the source materials 
to be assimilated by the English student of the subject are for practical purposes 
limited to the judicial decisions and related statutes of a single jurisdiction. It is not 
forgotten, of course, that as early as 1838 the monumental work of William Burge, 
Commentaries on Colonial and Foreign Laws, exhibited the profuse variety in the 
laws in force in the respective dominions and colonies of the British Empire and so 
suggested a rich source of conflictual possibility. Nor has it been less obvious that, by 
virtue of the physical location of the British Isles and the commercial contacts of Eng- 
land with the continent of Europe, the repercussions between English jurisprudence 
and the legal systems of the principal continental nations might well have been ac- 
corded especial significance as an area of conflicts of laws. The labyrinthian avenues of 
inquiry suggested by these circumstances, however, cannot be said to have deflected in 
any essential respect the faithful singularity with which English legal scholarship in 
the field of private international law has concentrated upon the analysis and synthesis 
of English materials. Colonial and foreign jurisprudence and in less degree Scotch and 
Irish law, as it were, have been set in categories apart and have for the most part, so 
far as English doctrine is concerned, been subordinated to the relatively immature 
mercies of comparative law. 

That this assumption of the unique significance of the English materials for the 
solution of conflicts of laws has been motivated by a sound, if insular, instinct is sug- 
gested by the marked superiority of the text-books which are available for the study 
of the English doctrines,—which, to the American student, is a second occasion for 
envious contemplation. The works of Westlake, Dicey, and Foote, not to mention 
more recent contributions, each of them distinguished by clarity, simplicity, and com- 
prehensiveness in the treatment of the English sources, have conferred upon the Eng- 
lish doctrines a corresponding coherence, necessarily denied to analogous but less 
sufficiently analyzed bodies of doctrine in other countries, such as, for example, that 
of the United States. 

In a third respect, again, the problem of the English student of the field is relatively 
simplified. His function is conceived to be primarily that of analytical exposition 
rather than of scientific evaluation. For a variety of reasons more or less obscure,— 
perhaps including the effectiveness of reform by legislation, the high caliber of the 
English judges, or indeed the very lack of emphasis upon comparative studies of the 
subject,—English jurisprudence has seemed able hitherto to adhere in principle to 
what may be termed the formal, analytical method. At the very lair of the Bentha- 
mite movement, its methods have remained relatively unsullied by sociological juris- 
prudence, scientific objectivism, pragmatic functionalism, and their ilk, movements, 
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which, by diverting attention somewhat from the formal analysis of judicial opinions 
as the sole criterion of justice, have in these latter days at once disturbed and lent 
significance to the scene of American jurisprudence. But in England the movement of 
reform and even the developments in related fields of science do not appear much to 
have affected the even tenor of legal technique. 

These factors obviously make for a simplicity in the analysis of the problems arising 
from conflicts of laws, which, the aspirations of the American Law Institute notwith- 
standing, is at present denied to legal doctrine in this country by the political and 
jurisdictional constitution of the United States. Under the given conditions, the equiv- 
alence of numerous legal systerns and the consequent competition of divergent legal 
doctrines form a basic and necessary supposition of legal science, by reason of which 
simplicity and uniformity of law take on the virginal allure of unattainability. In such 
circumstances, either the diverse doctrines must be ascribed measurable equality ac- 
cording as they may be accepted in the several jurisdictions, (which is to abandon ab 
initio the search for simplicity and unity of doctrine), or it becomes essentially neces- 
sary to establish without the formal evidences of the law an adequate basis of choice 
among conflicting principles. The feeling that mere formal analysis of existing law 
can only serve to reveal, not cure, doctrinal disunity is at the root of the more sig- 
nificant recent developments in the jurisprudence of the United States. One method by 
which simplicity of doctrine is being sought is by emphasis upon the historical common 
law, as in the Restatement of the Law, which is in sum an appeal to the traditional 
sentiment of the bar; another method is uniform legislation; still another is the tend- 
ency to expand the function of the Federal Courts as a forum for the final solution of 
conflicts of jurisdiction and law. Meanwhile, the present doctrinal antinomies drive 
legal science in the more limited sense of the term to look beyond the formal analysis 
of opinions and dicta toward actualistic and comparative research as a test of legal 
principle. The variety of judicial opinions necessarily derogates from their apparent 
authority. 

Obvious as these observations are, they are requisite to suggest the significance of 
the work which is under review. The product of one of the younger scholars at Oxford, 
more widely known through the excellent text, The Modern Law of Real Property, 
first published in 1925 and now in the third edition, this accession to the English 
literature on private international law may be said to fall quite within the traditions 
of that literature, as previously described. Here too, the Austinian theory of law and 
the doctrine of vested rights prevailing in England are assumed. The occupation is 
almost exclusively with the English authorities; the occasional references to continental 
practices are highly incidental, as are the supplementary citations of American deci- 
sions, which have been apparently culled exclusively from the two case-books of Beale 
and Lorenzen. Within these limits, the work has very definite merits; first, it provides 
a more recent and compact apercu of the English authorities than is available in the 
more extensive and by now heavily annotated texts; second, the exposition follows a 
method which, if somewhat tendential, at the same time makes not only for clarity 
but also for acute analysis. This method is to consider the several problems first in 
principle and then to ascertain the extent to which the proposed doctrine can be sup- 
ported by authority. In sum, in respect both of its merits and limitations and in no 
derogatory sense, the character of this succinct and useful treatise on private interna- 
tional law may perhaps best be described as thoroughly British. 
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In this connection, it may also be remarked that the critical emphasis of the volume 
may presumably be taken to indicate a slight shift in the attitude of English legal 
scholarship. A number of years ago, when the writer was studying law at Oxford, it 
was apparently a conclusive presumption that every utterance of a qualified English 
judge was The Law. In the present treatise, the presumption appears at times to be 
regarded as prima facie. Indeed, there are certain points, few to be sure, at which the 
discussion verges upon the bald suggestion that even the highest of British tribunals 
may have been mistaken as to the correct doctrine. For this reason as well as on ac- 
count of the generally lucid presentation of the subjects discussed, it is not unreason- 
able to suppose that this is a treatise which will leave its mark upon the future course 
of British jurisprudence. 

The American student of the subject will naturally be most interested in the divaga- 
tions from and critical improvements upon, currently accepted English doctrine, which 
appear in the present volume. Without endeavoring to subject them to precise 
criticism, the following points of interest may be briefly noticed: 

1. The attention given to the important theoretical question of “qualification” or, 
as it is coming to be termed, “‘classification,’’* substantially following W. E. Beckett’s 
treatment of the question in British Yearbook of International Law.? 

2. The discussion of the domicil of corporations envisaged as a basis of securing 
jurisdiction,’ which indicates that, in a somewhat back-handed fashion, the English 
courts have come to define the corporate domicil for jurisdictional purposes in a sense 
which approximates the result more simply reached through the American concept of 
“doing business” as a basis of jurisdiction over foreign corporations. 

3. The suggested solution of the renvoi question‘ to the effect that, without incor- 
porating the renvoi into English law, the English conflict of laws rule requires the ap- 
plication of the proper law “as meaning the law which the Sovereign” would administer 
in the case. It will not fail to be noticed, however, that this solution, which the author 
rests upon the cases of In re Ross,s In re Annesley and In re Askew,’ depends for its 
workability upon a fixation of the doctrine as to renvoi in the legal system to which 
reference is to be made. Obviously, as the author indeed perceives, if the rule of private 
international law with respect to the question be the same in that jurisdiction as the 
rule proposed, there appears no logical exit from an impasse. 

4. The suggestion of the proper law of the contract, usually coinciding with the 
lex loci contractus, as the criterion of contractual capacity in the case of mercantile 
contracts,* and in the case of matrimonial engagements, of the law of the matrimonial 
domicil, subject to the necessity of compliance in the case of marriage ceremonies with 
the lex loci celebrationis.9 

5. The development of the theory of the proper law of the contract to govern 
questions of form as well as of essential validity and interpretation."* 


* Cheshire, Private International Law 11 ff. (1935). 

? Beckett, British Yearbook of International Law 46 ff. (1934). 

3 Cheshire, op. cit. supra note 1, at 121 ff. 4 Cheshire, id., at 133 ff. 
5 [1930] 1 Ch. 377. 6 [1926] 1 Ch. 692. 7 [1930] 2 Ch. 259. 

§ Cf. Cheshire, op. cit. supra note 1, at 150. 

° Cheshire, id., at 152 ff. 10 Cheshire, id., at 175 ff. 
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6. The critique of the English doctrines as to the selection of the law applicable to 
torts, on the ground that these doctrines give undue emphasis to the lex fori." 

7. The very interesting distinction drawn with reference to the English decisions 
as to legitimacy between the law applicable to determine the status of the parents, 
e.g., in case of remarriage after obtaining a divorce not internationally recognized, and 
the law determining the status of the child, which is taken to be dependent upon the 
domicil of origin of the child.“ The result is to suggest that, even in a case where the 
English courts may not be prepared to recognize a marriage as valid, yet they may 
appropriately regard the offspring as legitimate, conformably to the law governing 
their status. 

8. The equally interesting analysis of the decisions as to the assignment of debts, 
to the effect that the /ex actus of the original transaction by which the debt was con- 
tracted should control as the proper law." 

g. The incisive examination of the provisions in Lord Kingsdown’s Act."4 

10. The definite rejection’s of the accepted English doctrine established by Abouloff 
v. Oppenheimer,® and Vadala v. Lawes,"7 on the ground of inconsistency with the 
general principle that in an action on a foreign judgment there should be no retrial 
of the merits. 

11. The equally emphatic declaration that the doctrine of Leroux v. Brown," is 
repugnant to the principles upon which the English system of private international 
law is based.'9 

12. The suggestion with respect to the distinction between “substance and pro- 
cedure” in private international law, “that no rule of a remedial nature which the 
owner of a foreign acquired right cannot possibly observe should be treated as pro- 
cedural.’’° 

The above catalog of random references will suffice to indicate the variety of prob- 
lems with respect to which the analysis presented in this volume will be of interest to 
American readers, if only to supplement or to contrast with the doctrines in vogue in 
this country. As has been previously suggested, an outstanding merit of the work is 
the incisive analysis of judicial opinion, but it is to be added that the quality is from 
this point of view by no means uniform. Ingenious critique is interspersed with naive 
acceptance of traditional views. This is a judgment which needs to be supported by a 
few illustrations, which are necessarily colored by the reviewer’s analytical predilec- 
tions. 

Thus, in the first place, it can scarcely be said that the volume makes any significant 
contributions to the general theory of private international law. The vested rights 
theory, recently criticized in various quarters, is accepted without a qualifying qualm, 
and, as has been indicated, the analysis of the renvoi doctrine is unsatisfactory. In 
general, the concern is with discrete criticism of specific precedents rather than general 
principle, which leads, in the second place, to the perpetuation of occasional termino- 
logical ineptitudes. E.g., in discussing the basis of jurisdiction in matters of status, it is 


™ Cheshire, id., at 21s ff. 








6 19 Q.B.D. 295 (1882). 


" Cheshire, id., at 295 ff. 17 25 Q.B.D. 310 (1890). 
3 Cheshire, id., at 346 ff. 8 12 C.B. 801 (1852). 
"4 Cheshire, id., at 418 ff. 9 Cheshire, op. cit. supra note 1, at 532 ff. 


*s Cheshire, id., at 518 ff. 20 Cheshire, ibid. 
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stated that “the only essential is to ascertain where this fictitious res (i.e., the status), 
is situated,”** a foggy conception which cannot reasonably be thought to clarify the 
point of departure. And, in the third place, it may be suggested that a greater emphasis 
upon precision in general theory and upon the niceties of terminology might have re- 
sulted in a more complete integration of the implications of the respective analyses in 
the several sections of the work. There are respects in which the conclusions advocated 
in certain passages present inconsistencies. 

For example, the author’s cogent and effective rejection of the current English 
doctrine that fraud constitutes a peremptory exception from ordinary principles, 
whether in actions upon foreign judgments or in the interpretation of the Statute of 
Frauds, is to be found in close juxtaposition with a solemn assertion that “there is 
general agreement that statutes of limitation, if they are statutes which merely 
specify a certain time after which rights cannot be enforced by action, affect procedure, 
not substance,” and an uncritical exposition of the corresponding doctrine in vogue. 
Without attempting to consider whether this position is a desirable one, it may be 
noted that this conception of statutes of limitation as procedural is not more readily 
reconciled with the author’s own rule as to what is procedure than the analogous con- 
ception of the Statute of Frauds; is not sustainable except by reference to the same 
distinction between “right” and “remedy” which is rejected in the interpretation of 
the Statute of Frauds by the author; and is not supported as an obvious principle of 
justice by comparison with other important legal systems. 

Again, the notion of presence within the jurisdiction at the time of process served 
as the fundamental basis of jurisdictional power in ordinary personal actions, which 
is a prevalent notion, is apparently taken for granted, although the recent Foreign 
Judgments (Reciprocal Enforcement) Act,?? to which the author properly devotes a 
section, may be taken to cast some doubt for English purposes upon the propriety of 
assuming that mere personal service without more is a sufficient basis of jurisdiction.*4 
Irrespective of the position of the precedents, there is reason to believe that Lord 
Greer’s Committee was entirely justified in supposing that the result of a statutory 
recognition of the doctrine would be inequitable. Incidentally, it is to be remarked 
that, in examining this legislation, the possible effects of the statutory principle of ex- 
tension of judgments upon the conventional “legal obligation” theory of foreign 
judgments advocated by the author are not considered. 

It may also be noticed that, in the discussion of the rule as to the non-enforcement 
of penal laws by foreign courts, difficulty is found in extending the doctrine to fiscal 
laws on the ground that such laws are not obviously penal in character; it does not 
seem to have occurred to the author that both doctrines may be species of a wider 
principle, i.e., that private international law is designed to enforce private and not 
public claims. Whatever objections there may be to the established doctrine that no 
state enforces the revenue laws of another, it is difficult to suppose that the validity 
of that doctrine is contingent merely upon the theoretical definition of the word 
“penal.” 

The examination by the author of the rules as to domicil, to which relatively exten- 
sive consideration is given, offers other instances of incomplete analysis. It is ap- 


* Cheshire, id., at 56. 23 23 Geo. V, c. 13 (1933). 
* Cheshire, id., at 534. 24 Cf. 20 Geo. V, c. 15, § 4(3)(c) (1930). 
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parently assumed that “domicil” is a purely logical concept,—whatever that may be. 
Thus, extensive as is the discussion of the rules as to the ascertainment of domicil, it 
is not satisfactorily indicated that the diversity of contexts and purposes with respect 
to which the concept of domicil may be employed may conceivably have a bearing 
upon the content of the concept itself. The difficulty appears most clearly in the au- 
thor’s treatment of the problem of multiple domicil. For example, it is predicated that 
“it is logical to assume” that a person “cannot possess more than one domicil at the 
same time.’’*5 This might be granted, if it were added, “for the same purpose and in 
the same court.” It is apparent that, as the author admits, a person may have more 
than one residence at the same time; moreover, although the suggestion is made that 
“unanswerable logic” requires a single “‘quasi-domicil” for each corporation at a given 
time, it is conceded that this unanswerable logic is answered by the actual decisions.* 
From a practical point of view, it may be arguable that a single person should be 
deemed to have at a given time a single domicil for all purposes and for all jurisdictions, 
but the mere assertion does not demonstrate the logical necessity of a fiction. The 
rules as to domicil are necessary mainly because the facts of a person’s life may be and 
frequently are ambulatory. 

It may be suggested that the primary difficulty in the situation is that the analysis 
of what is denoted by domicil as a technical legal term has not been carried through; 
it does not appear, for instance, whether the concept designates merely the evidence 
as to the residence and intention of the de cujus or whether it refers to the mode in 
which inferences shall be drawn from such evidence. If the concept be taken in the 
first sense, although it may be assumed that the facts of an individual’s existence may 
be ascribed a hypothetical identity as of a given time, it does not follow that the actual 
proof of this identity will be the same in different courts or even in different proceed- 
ings in the same court. In other words, the logical identity of the domicil in this sense 
is no more than a perhaps useful hypothesis. On the other hand, if the concept of 
domicil be taken in the second sense as meaning the /egal inference to be drawn from 
evidence of residence and intention, can there reasonably be asserted to be a /ogical 
necessity that the inferences made in different courts or in separate proceedings in the 
same court must be the same? The simple fact of the matter is that, as the Roman Law 
will demonstrate, there is no more logical difficulty in imagining multiple domicil than 
multiple residence. Preferably, domicil might be regarded, not as some logical sub- 
stance adhering to legal personality, but rather as denoting the criteria for selecting 
the law which is to govern certain types of situations, criteria which, be it remarked, 
allow almost as much leeway in the determination of nice cases as does the concept of 
“the proper law’ advocated by the author with respect to contracts. Which is to say 
that the rules as to domicil have a purpose analogous to that of the presumptions as 
to what constitutes the proper law of a contract. 

In view of what he has accomplished, it is improper to press too hard upon such 
soft spots in the author’s analytical armor as have been indicated, spots which contrast 
with the skill with which other matters, often related, are treated. Judgments upon 
these questions of general theory and terminology will vary. And, forsooth, if the 
arguments had all been driven home, as they have been in a few passages, the reception 
of the volume by the bench and bar would probably have been jeopardized. The Law 


*s Cheshire, op. cit. supra note 1, at 92. 6 Cheshire, id., at 125 ff. 
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is a mistress not merely jealous, but also pathetically slow in changing its doctrinal 
loves. From this point of view, it is doubtless advantageous that the incisive criticisms 
of certain lines of doctrine advocated by the author, should be set, like occasional 
jewels, upon a background of an uncritical acceptance of almost all the prevailing 
primitive conceptions of English doctrine in this controversial field of law. 

The reviewer is constrained to notice in conclusion that this is the first volume 
which he has been asked to review in page proof, and this a volume published by the 
Clarendon Press. The circumstance is noted with a view of expressing the hope that, 
even in these times of economic depression, (which incidentally affect reviewers as well 
as publishers), such lapse in form, tolerable in the single instance, may not by repeti- 
tion become a bad habit. 


Hesset E. YnreMA* 


* Professor of Law, University of Michigan Law School. 
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